	[image: image1.png]N 3 { MiniStry of





	Damages Act 1996 – The Discount Rate
Consultation paper
Questionnaire


  
We would welcome responses to the following questions set out in this consultation paper, either generally or specifically in relation to one or more of the jurisdictions in the United Kingdom. In providing your responses to these questions, it would be helpful if you could include any analysis or evidence you have to support your responses, drawing on experience of other sectors or countries as appropriate.
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 FORMTEXT 
 
General issues
Question 1: do you agree that the general principles of:

· accuracy

· transparency and simplicity, and

· stability
should be used to assess the appropriateness of proposed solutions?
 

 FORMTEXT 
 
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

If not, please give reasons.
	     


Question 2: do you agree that accuracy is the most important of these three general principles?
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

If not, please give reasons.
	     


Question 3: are there any other issues relating to the setting of the discount rate and the possible encouragement of the use of periodical payments that you would wish to draw to our attention? Please give reasons.

 

 FORMTEXT 
 
	     


Discount rate

Question 4: do you consider that the legal parameters governing the setting of the discount rate should be changed?
 
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

Please give reasons.
	     


Question 5: if you consider that the legal parameters governing the setting of the discount rate should be changed, what do you think they should be? Please give reasons and define any terms used.
  
	     


Question 6: if you consider that the legal parameters governing the setting of the discount rate should be changed, what investments do you think the hypothetical claimant should be deemed to make for the purposes of calculating the rate of return? Please indicate the types and proportions of assets that should be included in the hypothetical claimant’s portfolio of investments. Please give reasons.
  

 FORMTEXT 
 
	


Question 7: do you consider that the availability of periodical payments should affect the level at which the discount rate is set?
 
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

Please give reasons and indicate what effect you think it should have.
	     


Question 8: should the court have power to depart from the prescribed rate?

 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

If so, should the terms on which it may do so be expressly defined?
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

Please specify the terms and give reasons.
	     


Question 9: should the power to prescribe different rates be available for:
a.
different classes of case?
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No
b.
different periods of time over which damages are paid?
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No
c.
different heads of damages?
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No
d.
cases where periodical payment orders are available and where they are not?
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No
If so, for which classes, periods or heads would you specify different rates? Please give reasons.
	     


Question 10: if you consider that the legal base for setting the rate should be changed, what methodology should be used to set the rate, including:
a.
what quantitative and qualitative data should be used (e.g. historic or forward looking, specific indices)?

b.
what assumptions should be made (e.g. asset mix, weighting of assets)?
c.
how should inflation be taken into account?

d.
what allowances should be made for tax, administration or management expenses and investment expenses?
Please give reasons.

    
	     


Periodical payments
Question 11: do you consider that the present level of usage of periodical payments is appropriate and that no change is necessary?
 
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

Please give reasons.
	     


Question 12: if you consider that the present level of usage of periodical payments is not appropriate and that change is necessary, please indicate the measures that you think should be taken to increase their use. Please give reasons.
  
	     


Question 13: do you consider that claimants and defendants are sufficiently informed about the availability of periodical payments and how they operate?
  
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

Please give reasons.

	     


Question 14: why are periodical payment orders not used in a larger proportion of cases? Are there, for example, types of cases where periodical payment orders are not appropriate? Or are there particular costs, obstacles, risks or circumstances which limit the use of periodical payment orders?
  

 FORMTEXT 
 
	     


Question 15: where periodical payments are used in conjunction with a lump sum, what determines the balance between the lump sum and the periodical payment elements of the overall award of damages?
  
	     


Question 16 [Scotland only]: do you consider that there would be merit in reviewing the existing approach to periodical payments in Scotland? If so, please give reasons.
 

 FORMTEXT 
 
	     


Impact Assessment
Question 17: do you agree with the impact assessment that accompanies this consultation paper?
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

If not, please give reasons.
	     


Question 18: do you have any information regarding:
· the effect of the current discount rate on the size of awards of damages and as to the likely effect of a change in the rate on the size of awards in the future;

· on whether awards made under the present law turn out to be inadequate;

· on the reasons why periodical payments are used;

· the effect of periodical payments on the overall long-term total cost of awards;

· or on any other issues relevant to the assessment of the impact of the proposals under consideration?
If so, please could you provide details.

  

 FORMTEXT 
 

 FORMTEXT 
 

 FORMTEXT 
 

 FORMTEXT 
 
	     


Question 19: do you consider that a change in the approach to setting the discount rate or any encouragement of the use of periodical payments would affect the behaviour of businesses or voluntary sector organisations?
  
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

If so, please give reasons.

	     


Small Firms
Question 20: do you consider that a change in the approach to setting the discount rate or any encouragement of the use of periodical payments would have any direct affect on small or micro-businesses?
  
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

Please give reasons.
	     


Question 21: do you consider that a change in the approach to setting the discount rate or any encouragement of the use of periodical payments must apply to small and micro-businesses as it applies to others?
  
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

If not, please give reasons.
	     


Equalities impacts
Question 22: do you agree with the initial assessment of the equalities impacts of the possible changes under discussion in this consultation paper?
  
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

If not, please give reasons.
	     


Question 23: if you consider that the changes under consideration in this consultation paper in relation to the discount rate or the use of periodical payments will affect people with different protected equality characteristics please give reasons and provide evidence of any ways in which this will occur.
   
	     


About you

	Full name
	     


	Job title
	     


	Capacity in which you are responding to this consultation exercise (select all which apply)
 
	Legal representative:

 FORMCHECKBOX 

claimant/plaintiff/pursuer

 FORMCHECKBOX 

defendant/defender

 FORMCHECKBOX 

Insurer

 FORMCHECKBOX 

Judiciary

 FORMCHECKBOX 

Financial institution

 FORMCHECKBOX 

Academic

 FORMCHECKBOX 

Public sector body

 FORMCHECKBOX 

Business

 FORMCHECKBOX 

Equality group

 FORMCHECKBOX 

Member of public

 FORMCHECKBOX 

Other [please state]


	Date
	     
	


	Company name/organisation (if applicable)
	     


	Address
	     


	Postcode
	     
	


 FORMCHECKBOX 

If you would like us to acknowledge receipt of your response please tick this box (emailed responses will be acknowledged automatically).
	Address to which this acknowledgement should be sent, if different from above
	     


Please post the completed questionnaire to:

Damages Discount Rate Consultation
Ministry of Justice
Post Point 6.21
102 Petty France
London SW1H 9AJ
Alternatively, please email it to: damagesdiscountrate@justice.gsi.gov.uk
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