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	Damages Act 1996: The Discount Rate
How should it be set?
Questionnaire


  
In providing your responses to these questions, it would be helpful if you could include any analysis or evidence you have to support your responses, drawing on experience of other sectors or countries as appropriate.

We would welcome responses to the following questions set out in this consultation paper either generally or specifically in relation to one or more of the jurisdictions in the United Kingdom.
 

 FORMTEXT 
 

 FORMTEXT 
 

 FORMTEXT 
 
Option 1 – ILGS based approach
Question 1: Do you agree that the claimant should be assumed to hold all ILGS until redemption?
 
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

If not, what alternative assumption would you make? Please give reasons.
	     


Question 2: By reference to what ILGS yields should the discount rate be set? Please give reasons.
 
	     


Question 3: What range of ILGS yields should the discount rate be based on and what calculation should be applied to them? Please give reasons.
 
	     


Question 4: Should any allowance be made for potential differences between RPI inflation and health care costs inflation? Please give reasons.

 
	     


Question 5: What considerations should be applied to the rounding up or down of the discount rate? Please explain your reasons.

 
	     


Question 6: Should the rounding of the discount rate be restricted to one half per cent? If not, what degree of rounding would be appropriate? Please give reasons.
 

 FORMTEXT 
 
	     


Question 7: What allowance should be made for investment expenses and tax? Please give reasons.
 
	     


Option 2 – mixed portfolio applied to current data

Question 8: Do you agree that setting the discount rate on the basis of the expected return from a mixed portfolio of assets is in principle consistent with the decision of the House of Lords in Wells v Wells?

 
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

Please give reasons.
	     


Question 9: If option 2 is adopted, what should the mixed portfolio of assets on which the calculation of the discount rate is to be based contain? Please indicate the type and proportions of assets to be included and give reasons for your choice.
 

 FORMTEXT 
 
	     


Question 10: Assuming the return on the portfolio you have identified is broadly to be the basis on which the discount rate is to be calculated, what range of data should be included in the calculation? Please consider whether the data should be historic and whether any averages should be simple or weighted.
 

 FORMTEXT 
 

 FORMTEXT 
 
	     


Question 11: Should any other factors, such as allowances for inflation, tax or investment expenses, be taken into account and if so, how? Please give reasons.
 

 FORMTEXT 
 
	     


Discount rate methodology – what approach should be adopted?

Question 12: Should the Lord Chancellor and his counterparts in Scotland and Northern Ireland set the discount rate under section 1 of the Damages Act 1996:
 

 FORMTEXT 
 

 FORMTEXT 
 
 FORMCHECKBOX 
 a)
by retaining an ILGS based approach but changing some or all of the detailed criteria used (option 1);
 FORMCHECKBOX 
 b)
by moving away from an ILGS based approach to a mixed portfolio of investments based approach (option 2); or
 FORMCHECKBOX 
 c)
by reference to some other approach? If so please give details.

Please give reasons for your choice.

	     


A single rate

Question 13: Do you agree that one prescribed discount rate is sufficient?
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

If not, please specify what classes of cases should be affected by different rates and what the differences should be in the ways that the different rates are to be set. Please give reasons.
 

 FORMTEXT 
 
	     


Suggested discount rate or rates

Question 14: What discount rate or rates do you consider would be appropriate now? Please indicate the basis for your decision.
 

 FORMTEXT 
 
	     


Impact assessment

Question 15: Do you agree with the impact assessment at Appendix B?
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

If not, please explain why.
	     


Question 16: Please provide evidence of the investments typically made by claimants with their lump sums and the expected and actual duration of awards of damages for personal injuries.
 

 FORMTEXT 
 
	     


Question 17: Please indicate whether you consider that these investments carry the appropriate degree of risk for a personal injury claimant reliant on the money to be produced by the award.
 

 FORMTEXT 
 
	     


Question 18: Do you consider that investing in ILGS alone is relatively a less cost-effective way to protect claimants against future cost inflation than investing in a low risk mixed portfolio of investments? Please give evidence to support your conclusion.
 
	     


Small Firms

Question 19: Do you agree that the choice of the method of setting the discount rate will not have any direct effect on small firms?
 
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

If not, please give details.
	     


Question 20: Do you agree that the discount rate must apply in cases involving small firms in the same way that it does in other cases?

 
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

If not, please give details.
	     


Equality impact assessment

Question 21: Do you agree with the equality impact assessment at Appendix C?

 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

If not, please explain why.
	     


Question 22: Do you agree with the equality screening at Appendix D?

 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

If not, please explain why.
	     


Question 23: Please provide evidence of any ways in which the current discount rate affects people with different protected equality characteristics. (see paragraph 111-112)
 
	     


Question 24: Do you consider that the choice of how the discount rate should be set will affect people with protected equality characteristics? (see paragraph 111-112)
 
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

If so, please give details.
	     


Other approaches and issues

Question 25: Are there any other comments you wish to make on how the discount rate should be set?
 
	     


About you

	Full name
	     


	Job title
	     


	Capacity in which you are responding to this consultation exercise (select all which apply)
 
	Legal representative:

 FORMCHECKBOX 

claimant/plaintiff/pursuer

 FORMCHECKBOX 

defendant/defender

 FORMCHECKBOX 

Insurer

 FORMCHECKBOX 

Judiciary

 FORMCHECKBOX 

Financial institution

 FORMCHECKBOX 

Academic

 FORMCHECKBOX 

Public sector body

 FORMCHECKBOX 

Business

 FORMCHECKBOX 

Equality group

 FORMCHECKBOX 

Member of public

 FORMCHECKBOX 

Other [please state]


	Date
	     
	


	Company name/organisation (if applicable)
	     


	Address
	     


	Postcode
	     
	


 FORMCHECKBOX 

If you would like us to acknowledge receipt of your response please tick this box (emailed responses will be acknowledged automatically).
	Address to which this acknowledgement should be sent, if different from above
	     


Please post the completed questionnaire to:

Damages Discount Rate Consultation
Ministry of Justice
Post Point 6.21
102 Petty France
London SW1H 9AJ

Alternatively, please email it to: damagesdiscountrate@justice.gsi.gov.uk
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