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RSPB Submission to Lord Faulks QC Panel of Experts on Judicial Review 
 

 
Does judicial review strike the right balance between enabling citizens to challenge the  

lawfulness of government action and allowing the executive and local  
authorities to carry on the business of government? 

 
 
 
Introduction 
 

1. The Royal Society for the Protection of Birds (the RSPB) was established in 1889. It is a registered 
charity incorporated by Royal Charter and is Europe's largest wildlife conservation organisation, 
with a membership of more than 1.15 million. The RSPB manages 220 nature reserves in the UK 
covering an area of over 158,725 hectares. 
 

2. The principal objective of the RSPB is the conservation of wild birds and their habitats. The RSPB 
therefore attaches great importance to all  international, retained EU and national  law, policy 
and guidance that assist in the attainment of this objective. It campaigns throughout the UK and 
internationally for the development, strengthening and enforcement of such law and policy. In 
so doing, it also plays an active role in the domestic processes by which development plans and 
proposals are scrutinised and considered, offering ornithological and other wider environmental 
expertise. This includes making representations to, and appearing at public inquiries, hearings 
and during the examination of applications for development consents. 

 
3. In addition to our day to day work on town and country planning matters and Parliamentary 

processes, the RSPB has taken a modest number of Judicial Reviews in more recent years. We 
view JR as a remedy of last resort and an exceptional measure, to be undertaken when sites of 
exceptional nature conservation importance are at risk and/or points of wide public interest are 
in play. The gravity with which we regard a decision to pursue JR is illustrated by the fact that 
any  potential  case  is  discussed  and  agreed  by  RSPB’s  full  Council  in  light  of  the  serious 
implications for the organisation in terms of resources and reputational risk. A decision to pursue 
JR is not taken lightly – it is based on a careful deliberation of the merits, potential risks and the 
wider public interest environmental issues at stake. 

 
4. Notwithstanding the above, the RSPB regards JR as a mechanism of fundamental importance to 

the  functioning  of  any  democratic  society,  in  which  the  rule  of  law  ensures  that  no  one  – 
including Government and other bodies performing public functions – are above the law as set 
out by Parliament. As such, we regard JR to be pivotal to good governance and maintaining high 
standards of decision‐making.  

 



 

 

5. The RSPB welcomes the opportunity to provide evidence to the Panel through the Independent 
Review of Administrative Law (IRAL) call for evidence. We support the evidence submitted to 
the Review by Wildlife & Countryside Link (as a long‐standing member and current Chair of the 
Legal Strategy Group) and as part of the RSPB’s ongoing commitment to access to environmental 
justice in the UK. The RSPB employs a consultant solicitor dedicated to this issue, who provides 
a strategic approach to the sector’s engagement with international and domestic processes in 
light of the importance of JR to environmental protection and access to environmental justice. 
For that reason, we do not repeat the contents of the WCL submission and offer these focused 
comments as additional evidence. 

 
6. We welcome the Panel’s emphasis on the importance of focusing on notable trends in JR over 

the last thirty to forty years and on hearing from people with direct experience in JR cases. We 
would emphasise the importance of considering the evidence provided by claimants (such as 
ourselves) as those reliant on the process of JR as a remedy of last resort. The failure to identify 
their point of view as relevant in the call for evidence is a disappointing oversight, particularly 
given the Panel’s lack of direct experience of the claimant JR perspective. 

 
7. It  is  also  somewhat unfortunate  that  the  IRAL call  for evidence  frames  JR as an antagonistic 

relationship between claimants on the one hand and public authorities on  the other.   Albeit 
limited, that is not our experience of the process, which is that public bodies can often welcome 
the clarity and certainty that JR brings. 
 
Judicial Review as a remedy of last resort 
 

8. Of the modest number of JRs taken since the 1990s (either in our own right or jointly with other 
environmental NGOs), we would highlight two cases as being of particular importance – one in 
terms of the protection of biodiversity and the other to protect the continued right of access to 
environmental justice. 
 
RSPB  v  Secretary  of  State  for  the  Environment,  Food  &  Rural  Affairs  &  (1)  BAE  Systems 
(Operations) LTD (2) Natural England (Interveners) [2015] EWCA Civ 227 

 
9. BAE Systems operates a military aircraft manufacturing and research facility at Warton near to 

the Ribble Estuary Special Protection Area (SPA)1, National Nature Reserve (NNR) and Site of 
Special Scientific  Interest  (SSSI)2. To mitigate  the risk of bird strikes by aircraft,  the company 
sought consent for the culling of 1,700 pairs of lesser black‐backed gulls and 500 pairs of herring 
gulls,  and  further  measures  to  maintain  the  reduction  in  numbers.  Natural  England  (NE) 
consented to the culling of 200 pairs of lesser black‐backed gulls and 25 pairs of herring gulls, 
but  refused  to  consent  to  the  balance  of  the  cull.  BAE  appealed  to  the  Secretary  of  State. 
Following a public inquiry, the Secretary of State directed NE to give consent to the culling of a 
further 475 pairs of herring gulls and, in a separate notification, 552 pairs of the lesser black‐
backed gulls and to further operations to maintain the post‐cull levels. While the Secretary of 
State must comply with the obligations imposed by Article 6 of the Habitats Directive (43/92), 
the  Inspector  concluded  the  cull  would  not  adversely  affect  the  integrity  of  the  Special 
Protection Area.   

 
1   Under Council Directive 79/409/EEC (the Wild Birds Directive) in 1982 
2   Under Section 28 of the Wildlife and Countryside Act 1981 in 1984 



 

 

10. We challenged both decisions of the Secretary of State on the basis that he was not, as a matter 
of law, entitled to direct NE to give consent to the culling of 552 pairs of Lesser Black‐backed 
Gull. The claim was dismissed by Mitting, J3 and we appealed.  

 
11. The Court of Appeal held that the Secretary of State had erred in directing NE to give consent to 

BAE for the culling of two species of gulls within the SPA. The Secretary of State's conclusion that 
the cull would not adversely affect the integrity of the area was based on a misinterpretation of 
the  conservation  objectives  for  the  SPA  and  for  the  gulls.  The  objective  "Subject  to  natural 
change, to maintain the populations of the qualifying features", which included the lesser black‐
backed gulls and the seabird assemblage, had to be considered in the context of the overriding 
objective, which included avoiding deterioration of the habitats or significant disturbance of the 
qualifying features and ensuring that the integrity of the site was maintained. In this context, 
the Court of Appeal held that it was difficult to see how a deliberate reduction of the populations 
of two of the qualifying features of the area to a level above 75 per cent of that at designation 
could sensibly be said to be in accordance with an objective of maintaining those populations, 
subject to natural change. Accordingly, the culling of both species of gull was unlawful. 
 

12. This judgment clearly had implications for those species of birds on that site but also provided 
helpful  insight  into the meaning of the concept of site  integrity  for  internationally  important 
sites. 
 
R (on the application of (1) Royal Society for the Protection of Birds (2) Friends of the Earth Ltd 
(3) ClientEarth v (1) Secretary of State of State for Justice (2) Lord Chancellor & Civil Procedure 
Rules Committee (Interested Party) [2017] EWHC 2309 (Admin) 
 

13. Despite overwhelming public opposition, the Government introduced damaging amendments 
to the costs  regime for environmental  JRs by way of  the Civil Procedure  (Amendment) Rules 
2017.  First,  the  new  Rules  required  claimants  seeking  Aarhus  costs  protection  to  disclose 
personal  financial  information  in open  court when making an application  for  JR or  statutory 
reviews (including any actual or likely third party support) if they are to receive costs protection. 
We (and others) believed this would deter individuals from bringing legitimate claims and was 
unfair within the meaning of Article 9(4) of the UNECE Aarhus Convention. Secondly, the Court 
could, of its own volition or at the request of the defendant, vary either party’s cost cap at any 
time during the proceedings. It was therefore not possible for claimants to know with reasonable 
predictability what their costs protection will be in any claim, even right up to trial. They could 
well be exposed to much greater costs  late on  in proceedings, that  if  they had known at the 
outset, they would not have taken the case.  
 

14. There were a number of other damaging amendments to the Rules but the above changes were 
challenged  by  ourselves,  Friends  of  the  Earth  and  ClientEarth  on  the  basis  that  they  were 
incompatible with EU  law  in  the  form of  the EC Public Participation Directive4,  rulings of  the 

 
3   See RSPB v Secretary of State for the Environment, Food & Rural Affairs & (1) BAE Systems (Operations) LTD (2) 

Natural England (Interveners) [2014] EWHC 1645 (Admin) 
4   See here 



 

 

Court of Justice of the European Union in Commission v UK5 and Edwards6 and Article 9(4) of the 
Aarhus Convention. In September 2017, the Hon. Mr Justice Dove held that:  
 

 The rules varying the default costs caps are consistent with EU law when considered in the 
context  of  the  surrounding  rules  and  practice.  During  the  hearing,  the  Government  had 
conceded that Defendants must make an application for a variation to the Claimant’s costs 
cap at the earliest opportunity (i.e. when they file an Acknowledgment of Service) and that 
later applications may only be considered if the Claimant has lied or misled the court over 
his  finances or  their means have substantially changed. As  long as  the Amendment Rules 
operate in this way in practice they do not offend against EU law and the requirements of 
early certainty and reasonable predictability7; and 
 

 The  possibility  that  a  claimant’s  financial  affairs  will  be  discussed  in  public  could  deter 
meritorious claims. The Rules should therefore be amended to ensure that hearings are held 
in private in the first instance. The judge also considered it helpful to define the nature and 
content of the financial information a Claimant must file with the court. 

 
15. The Civil Procedure Rules (CPR) were subsequently amended to reflect the Dove J’s comments 

in relation to the timing of any application to vary the cap and the financial information to be 
provided  to  the  court when making  an  application  for  JR  or  relevant  statutory  review8.  The 
Courts  and  Tribunals  Judiciary  also  confirmed  that  all  hearings  would  be  listed  as  private9 
pending the outcome of an ongoing Review of Open Justice.   
 

16. The JR achieved as much as it could within the parameters of the CJEU judgments in Edwards 
and  Commission  v  UK.  It  is  abundantly  clear  that  had  that  case  not  been  brought,  the 
Government would have continued with all of the damaging amendments to the Aarhus scheme 
that had been promulgated  in  the absence of  any evidentiary basis  and despite widespread 
condemnation. There was, for example, considerable Parliamentary concern about the changes. 
In  February  2017,  the  House  of  Lords  Secondary  Legislation  Scrutiny  Committee  drew  the 
Amendment  Rules  to  the  attention  of  both  Houses,  concluding:  “While  asserting  that  the 
changes are to “discourage unmeritorious claims”… [and] the MOJ states that its policy objective 
is  to  introduce  greater  certainty  into  the  regime,  the  strongly  negative  response  to  the 
consultation and the submission received indicate the reverse outcome, and that as a result of 
the increased uncertainty introduced by these changes, people with a genuine complaint will be 
discouraged from pursuing it  in the courts…”. Furthermore, Lord Marks of Henley‐on‐Thames 
subsequently laid a “Motion of Regret” for the passage of the Amendment Rules in the House 
of Lords reiterating the above concerns. The Motion was debated in Parliament in September 
2017, and the vote carried by 142 to 97, thus resulting in a loss for the Government.10  

 
5   Case C‐530/11 
6   Edwards v Environment Agency (Case C‐260/11) and R (Edwards) v Environment Agency (No. 2) [2013] UKSC 78) 
7   As  the  Secretary  of  State  conceded  this  as  the  lawful  position  during  the  hearing,  the  judge  awarded  the 

Claimants their full costs in the proceedings (subject to the cap of £35,000) on the basis that the position was 
clarified by the case 

8   Implemented by way of Civil Procedure (Amendment) Rules 2018 (No.239/L.3) SI6 which came into force on 6 
April 2018 

9   Via a standing instruction as to listing in the Administrative Court Office announced on the judiciary website 
here 

10   The debate can be viewed here (See 18.45.44 until 20.02) 



 

 

A Pillar of Justice 
 

17. Wildlife & Countryside Link’s evidence  included a  summary of  the  findings of our  joint 2019 
Report with Friends of the Earth entitled A Pillar of Justice.11 We provide further information 
here and a copy of the full Report is annexed to this submission for reference. 
 

18. The Report analysed data on environmental cases collected from the Ministry of Justice (MoJ) 
alongside  anecdotal  reports  prior  to  2013.  The  aim  of  the  Report  was  to  inform  our 
understanding of the impacts of legislative reform on access to environmental justice in England 
and Wales. 
 

19. Unfortunately,  the Report demonstrated  that  legislative  reforms governing  the  JR procedure 
(and some statutory reviews), widely criticised for undermining access to justice as required by 
the  Aarhus  Convention,  have  done  exactly  that.  The  reforms  had,  and  continue  to  have, 
damaging consequences for Aarhus Convention claims12 and thus on access to justice in England 
and Wales. 

 
20. The four key findings from this report are as follows: 

 
(1) The number of Aarhus Convention claims peaked in 2015‐16 but have now fallen back to 

2013‐14 levels. The continuing decrease in cases is a concerning trend given their clear public 
interest basis in the context of the increasingly parlous state of the environment generally, 
and by extension, environmental governance. 
 

(2) There has been an increase in the number of challenges to the status of Aarhus Convention 
claims by defendant public bodies seeking to remove costs protection from claimants, partly 
due to newly reduced adverse costs exposure from losing such applications.13  

 
(3) The  number  of  Aarhus  Convention  claims  granted  permission  to  proceed  markedly 

decreased after April 2016. This decline  followed  the passage of  the Criminal  Justice and 
Courts Act 2015 (CJCA 2015), which introduced a new test requiring the High Court to refuse 
permission for JR where it appears to the court to be “highly likely that the outcome for the 
applicant would not have been substantially different if the conduct complained of had not 
occurred”.  Notwithstanding  this,  Aarhus  Convention  claims  continue  to  demonstrate  a 
higher success rate at the permission stage when compared to JRs generally. 

 

 
11   See here 
12   By ‘Aarhus Convention claims’ we mean environmental claims covered by Article 9 of the Convention to the 

extent that they are incorporated in the domestic fixed costs protection jurisdiction under the Civil Procedure 
Rules part 45  (and associated Practice Direction).  In practice  this means environmental and planning  JR and 
some statutory review, as defined in rule 45.41. To note that due to UK non‐compliance this does not cover all 
claims covered by Article 9 of the Convention, such as private law claims in nuisance and negligence. 

13   By way of update, the MoJ has recently provided data to the Aarhus Convention Compliance Committee to show 
that in a period of 27 months, of the 279 applications for JR, the defendant sought to vary the costs caps in 39 
cases (13%) and the court ordered a variation in 7 cases (2.5%). We consider 13% to be quite a high proportion 
of cases  ‐ and while it is helpful that the court subsequently ordered variation in only a small % of cases, the 
fact that Defendants are increasingly applying to vary the caps unreasonably will, in itself, deter claimants from 
applying for JR  



 

 

(4) The average number of Aarhus Convention claims per month that are ultimately successful 
for the claimant at final hearing fell by two‐thirds between April 2016 and May 2019. While 
it is possible the CJCA 2015 has played a role in this, it does not fully explain the continuing 
decline.  It  is  possible  that  some  other  factor(s)  are  in  play  here  that  bear  further 
investigation,  including  judicial  approach  and  standards  of  review,  as  well  as  possibly 
limitations  in  underlying  environmental  law.  Despite  this,  Ministry  of  Justice  Quarterly 
Statistics demonstrate that Aarhus Convention claims are approximately twice as successful 
as JR claims as a whole at first instance. 

 
21. The findings in (3) and (4) above, that Aarhus Convention claims have a higher success rate at 

permission and first instance trial compared to JRs generally, undermines the claimed need for 
the  legislative  reforms  (in  2015  and  2017)  to  address  an  alleged  increase  in  ‘unmeritorious’ 
cases. The data shows this is not the case and that these reforms have impacted adversely on 
Aarhus Convention claims and the UK’s ability to comply with the Aarhus Convention. 
 

22. JR is generally the legal mechanism of last resort available to claimants to address decisions by 
public bodies on environmental issues, many of which are of wide public interest. As above, the 
data suggests that legislative reforms have made this mechanism less accessible. 

 
23. The combined impact of an increase in challenges by defendant public bodies to the status of 

Aarhus  Convention  claims  (thus  potentially  removing  costs  protection),  a  fall  in  cases  being 
granted  permission,  and  an  overall  fall  in  success  rate  creates  a  concerning  picture  of  an 
uninviting and challenging system that can (and does) deter claimants from pursuing JRs. 

 
24. Indeed, we would suggest the findings in (1) could already be indicative of a loss of public faith 

in JR as an effective (or even fair) means of redress due to declining numbers of claims. 
 

25. In light of accelerating environmental degradation and biodiversity loss, and the continuing rise 
in public concern for environmental issues, especially climate change, it is imperative that the 
UK maintains a clear, transparent and accessible system of review that provides citizens with an 
effective and affordable means of holding decision‐takers to account when the need arises. In 
order to facilitate the broad access to justice required by the Convention, the administration of 
justice  in environmental matters must be better adjusted towards claimants’ needs so  it can 
operate fairly and implement the system they are entitled to under the Convention, and be less 
about  managing  the  numbers  of  claims  down  and/or  evading  the  provision  of  effective 
remedies. 

 
26. Ultimately, that will depend on credible and more confident governance, that is not afraid of 

public challenge on controversial environmental decisions within a democratic system. 
 

Key Recommendations of the Report 
 

27. The number of Aarhus Convention claims has fallen significantly since April 2016 
 

 We recommend the reinstatement of a modified version of the 2013 Aarhus fixed cost caps 
regime ‐ despite minor imperfections, the 2013 regime worked and significantly improved 
access  to  justice by providing advance clarity and certainty with  regards  to adverse costs 



 

 

exposure. The caps should be set at a maximum of £5,000 for individuals and £10,000 in all 
other cases and apply throughout the duration of the first instance proceedings.14 The level 
of these caps should be reduced where it can be shown that those figures are prohibitively 
expensive  for  a  claimant.  This  cap  should  also  remain  throughout  all  other  stages  of 
proceedings. The imposition of a new additional cap (at the same levels) upon any appeal 
should be granted exceptionally and only where this would not be prohibitively expensive 
for the claimant, taking into account all costs incurred up to that point. The default position 
should  be  the  same  cap  remains  in  place  for  all  appeals,  because  it  represents  the  limit 
already set above which it is ‘prohibitively expensive’. We also recommend the removal of 
the reciprocal cap of £35,000 on the costs recoverable by successful claimants. There is no 
basis for a reciprocal cap in the Aarhus Convention and it can render complex environmental 
cases "too expensive to win". 
 
This  would  negate  the  requirement  for  claimants  to  provide  a  statement  of  financial 
information when submitting the claim form (unless applying for a reduction in the cap). It 
would also address the emerging tendency for defendant public bodies to request intrusive 
and detailed information (which can act as a deterrent for claimants) and challenge the level 
of the cap, even at late stages of the proceedings. 

 

 Clearer and more tightly drawn provisions are required  in any event to manage the costs 
position on appeal up to the Supreme Court. This should then be monitored and followed by 
an  evidence‐based  consultation  that  explores  how  best  to  ensure  all  Aarhus  Convention 
claims under Article 9 of the Convention are not ‘prohibitively expensive’ for claimants, such 
as: reducing court fees, instigating ‘qualified one‐way costs shifting’, payment of costs from 
central funds; and/or, as the case may be, on retaining the above system. 

 
28. The number of challenges to the status of Aarhus Convention claims is rising; further data is 

required to verify success rate trends 
 

 We recommend the 2013 indemnity basis for costs awards for unsuccessful challenges to 
Aarhus Convention claims be reinstated ‐ this would mitigate aggressive behaviour by some 
defendant public bodies by reversing the cost exposure and – crucially ‐ avoid an amount of 
unrecoverable costs for claimants who successfully defend such challenges to their eligibility 
to costs protection. We also recommend clearer rules and guidance to ensure challenges are 
made on an informed basis and environmental claimants receive the full benefit of Aarhus 
protection, to which they are entitled. 

 
29. The number of cases granted permission has fallen since early 2016 

 

 We  recommend  that  Aarhus  Convention  claims  are  exempt  from  the  requirements  of 
section 84 of  the Criminal  Justice and Courts Act 2015  ‐ namely  that permission  to  JR  is 
refused where it appears “highly likely that the outcome for the applicant would not have 

 
14   We also support the Link suggestion that thought could be given to the possibility that one, simple adverse cap 

of £5,000 (as applies in Scotland) could be beneficial. For example, the position with regard to Unincorporated 
Associations, which have no legal personality and require a named individual to represent them, continues to 
cause confusion as to the level of cap that should apply 



 

 

been  substantially  different  if  the  conduct  complained  of  had  not  occurred”.  We  would 
suggest this should be considered for other non‐environmental JRs too. 
 

30. The success rate of environmental JRs has fallen substantially since early 2016 
 

 We recommend conducting a full review to identify why Aarhus Convention claims’ success 
rates  at  permission  and  first  instance  are  falling.  This  should  extend  beyond  cost 
considerations  to  encompass  other  issues  such  as  judicial  attitudes/approach  and  the 
intensity of review. 

 
Concluding remarks 
 

31. The role that JR plays in maintaining the rule of law and good governance has been brought into 
sharp focus by the UK’s imminent departure from the European Union. The RSPB (along with 
many  other  environmental  NGOs)  used  the  European  Commission’s  complaints  (infraction) 
process, which was instrumental in maintaining environmental standards across the whole of 
the UK. In the absence of that (slow but free) process, the UK courts are now our remedy of last 
resort.  It  is  imperative  that  the process of  JR – as  the ultimate arbiter of  the  rule of  law  ‐  is 
efficient, effective and accessible not just to those of means, but to all of civil society.  
 

32. We appreciate the limitations of conducting a review within the current circumstances, but we 
trust the Panel will take this opportunity to gather and consider as much evidence as it can within 
the review period. We urge the Panel to ensure that any recommendations for reform are based 
on  evidence  that  there  is  a  problem  and  to  ensure  that  the  process  of  JR  is  fit  for  a  newly 
independent democracy and complies with the international standards to which the UK remains 
committed. 
 
 
RSPB 
 
October 2020 
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Executive Summary 

The Aarhus Convention and the UK 
The UNECE Convention on Access to Environmental Information, Public Participation in 

Decision-Making and Access to Justice in Environmental Matters (the “Aarhus Convention”)1 

was adopted in 1998, linking for the first time in binding international law, human rights and 

environmental protection.  

The objective of the Convention as stated in Article 1 is to guarantee the rights of public access 

to information, participation in environmental decision-making, and access to justice in 

environmental matters, so that “…present and future generations…” have the right “…to live 

in an environment adequate to his or her health and well-being…”. The rights-based approach 

encompassed in these three ‘pillars’ established the Aarhus Convention as a new kind of 

environmental agreement that linked substantive and procedural environmental rights, 

sustainable development and the involvement of all members of the public. As such, the 

Aarhus Convention brought to the forefront the space for public interaction with public 

authorities to contribute to environmental protection and government accountability within a 

democratic context.  

One of the most important domestic legal mechanisms, encompassing the dynamic of public 

participation, access to information and accountable governments, is Judicial Review (JR). JR 

represents almost the sole mechanism for civil society to challenge the decisions, acts and 

inactions of public bodies affecting the environment in the courts, and as such, it is imperative 

that it operates fairly and effectively.  

Both the UK and the EU (the latter as a party in its own right) signed the Aarhus Convention 

in 1998 and ratified it in 2005. The EU then adopted two new Directives on access to 

environmental information and public participation in decision-making. The UK duly amended 

its statutory regime to ensure compliance with the new requirements in relation to the 

Convention’s information rights and public participation pillars. 

In terms of compliance with the third pillar concerning access to environmental justice, the UK 

government relied on the existing process of JR alongside statutory reviews - at that point 

assuming they were Aarhus compliant. However, as set out below that has not proved to be 

the case and the UK remains to this day in non-compliance with certain provisions of the 

Convention. 

Report Findings 
In analysing data collected from the Ministry of Justice alongside anecdotal reports prior to 

2013, this report aims to inform our understanding of the impacts of legislative reform on 

access to environmental justice in England and Wales.   

It is fundamentally important in a democratic society that reforms to legislation do not 

undermine the right of any citizen to access justice. This is especially important in 

environmental matters where there is an accepted and well-established public interest in such 

cases coming forwards – win or lose.  

Unfortunately, this report shows that legislative reforms governing the JR procedure (and 

some statutory reviews), which were criticised at the time as presenting a backwards step 

away from the type of access to justice required by the Convention, have done exactly that. 

 
1 United Nations Economic Commission for Europe (UNECE), Convention on access to information, public 
participation in decision-making and access to justice in environmental matters (‘The Aarhus Convention’) [Online] 
(1998). Available here.  

https://www.unece.org/env/pp/treatytext.html
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The reforms do now appear to be having damaging consequences on Aarhus Convention 

claims2 and thus on access to justice in England and Wales.  

The four key findings from this report are:  

1. The number of Aarhus Convention claims peaked in 2015-16 but have now fallen back to 

2013-14 levels. The continuing decrease in cases is a concerning trend given their clear 

public interest basis in the context of the continuing parlous state of the environment 

generally, and by extension, environmental governance. 

 

2. There has been an increase in the number of challenges to the status of Aarhus 

Convention claims by defendant public bodies seeking to remove costs protection from 

claimants. This will be partly due to newly reduced adverse costs exposure from losing 

such applications. We await further data to confirm any trend in the actual success rate of 

such challenges out of the total challenges made annually. Most recently, there has been 

an unexplained steep fall in the number of challenges.    

 

3. The number of Aarhus Convention claims granted permission to proceed has markedly 

decreased since April 2016. This decline follows the passage of the Criminal Justice and 

Courts Act 2015 (CJCA 2015), which introduced a new test requiring the High Court to 

refuse permission for JR where it appears to the court to be “highly likely that the outcome 

for the applicant would not have been substantially different if the conduct complained of 

had not occurred”3. Notwithstanding this, Aarhus Convention claims continue to 

demonstrate a higher success rate at the permission stage when compared to JRs 

generally.  

 

4. The average number of Aarhus Convention claims per month that are ultimately 

successful for the claimant at final hearing fell by two-thirds between April 2016 and May 

2019. While it is possible the CJCA 2015 has played a role in this, it does not, in our view, 

fully explain the continuing decline. It is possible that some other factor(s) are in play here 

that bear further investigation, including judicial approach and standards of review, as well 

as possibly limitations in underlying environmental law. Despite this, Ministry of Justice 

Quarterly Statistics demonstrate that Aarhus Convention claims are approximately twice 

as successful as JR claims generally at first instance4.  

The findings in (3) and (4) above, that Aarhus Convention claims have a higher success rate 

at permission and first instance trial compared to JRs generally, undermines the claimed need 

for the legislative reforms (in 2015 and 2017 – as set out in the sections below) to address an 

alleged increase in ‘unmeritorious’ cases. The data shows this is not the case and that these 

reforms have impacted adversely on Aarhus Convention claims and the UK’s ability to comply 

with the Aarhus Convention. 

JR is generally the legal mechanism of last resort available to claimants to address decisions 

by public bodies on environmental issues, many of which are of wide public interest. As above, 

the data suggests that legislative reforms have made this mechanism less accessible.  

 
2 By ‘Aarhus Convention claims’ we mean environmental claims covered by Article 9 of the Convention to the extent 
that they are incorporated in the domestic fixed costs protection jurisdiction under the Civil Procedure Rules part 
45 (and associated Practice Direction). In practice this means environmental and planning Judicial Review and 
some statutory review, as defined in rule 45.41. To note that due to UK non-compliance this does not cover all 
claims covered by Article 9 of the Convention, such as private law claims in nuisance and negligence. 
3 Section 84 CJCA. 
4 I.e. as decided at the High Court – not taking account of unsuccessful claims that are then ultimately successful 
in the Court of Appeal or Supreme Court.  
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The combined impact of an increase in challenges by defendant public bodies to the status of 

Aarhus Convention claims (thus potentially removing costs protection), a fall in cases being 

granted permission, and an overall fall in success rate creates a concerning picture of an 

uninviting and challenging system that can (and does) deter claimants from pursuing JRs. 

Indeed, we would suggest the findings in (1) could already be indicative of a loss of public faith 

in JR as an effective (or even fair) means of redress due to declining numbers of claims. 

In light of accelerating environmental degradation, and the continuing rise in public concern 

for environmental issues, especially climate change, it is imperative that the UK maintains a 

clear, transparent and accessible system of review that provides citizens with an effective and 

affordable means of holding decision-takers to account when the need arises. In order to 

facilitate the broad access to justice required by the Convention, the administration of justice 

in environmental matters must be better adjusted towards claimants’ needs so it can operate 

fairly and implement the system they are entitled to under the Convention, and be less about 

managing the numbers of claims down and/or evading the provision of effective remedies. 

Ultimately, that will depend on credible and more confident governance, that is not afraid of 

public challenge on controversial environmental decisions within a democratic system. 

Key Recommendations 

The number of Aarhus Convention claims has fallen significantly since April 2016  

• We recommend the reinstatement of a slightly modified version of the 2013 Aarhus fixed 

cost caps regime.  

 

Despite minor imperfections, the 2013 regime worked and significantly improved access 

to justice by providing advance clarity and certainty with regards to adverse costs 

exposure. The caps should be set at a maximum of £5,000 for individuals and £10,000 in 

all other cases and apply throughout the duration of the first instance proceedings. The 

level of these caps should be reduced where it can be shown that those figures are 

prohibitively expensive for a claimant. This cap should also remain throughout all other 

stages of proceedings. The imposition of a new additional cap (at the same levels) upon 

any appeal should be granted exceptionally and only where this would not be prohibitively 

expensive for the claimant, taking into account all costs incurred up to that point. The 

default position should be the same cap remains in place for all appeals, because it 

represents the limit already set above which it is ‘prohibitively expensive’. We also 

recommend the removal of the reciprocal cap of £35,000 on the costs recoverable by 

successful claimants. There is no basis for a reciprocal cap in the Aarhus Convention and 

it can render complex environmental cases "too expensive to win". 

 

• This would negate the requirement for claimants to provide a statement of financial 

information when submitting the claim form (unless applying for a reduction in the cap). It 

would also address the emerging tendency for defendant public bodies to request intrusive 

and detailed information (which can act as a deterrent for claimants) and challenge the 

level of the cap, even at late stages of the proceedings. 

 

• Clearer and more tightly drawn provisions are required in any event to manage the costs 

position on appeal up to the Supreme Court. 

 

• This should then be monitored and followed by an evidence-based consultation that 

explores how best to ensure all Aarhus Convention claims under Article 9 of the 

Convention are not ‘prohibitively expensive’ for claimants, such as: reducing court fees, 
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instigating ‘qualified one-way costs shifting’,5 payment of costs from central funds; and/or, 

as the case may be, on retaining the above system.  

The number of challenges to the status of Aarhus Convention claims is rising; further 

data is required to verify success rate trends 

• We recommend the 2013 indemnity basis for costs awards for unsuccessful challenges to 

Aarhus Convention claims be reinstated. This would mitigate aggressive behaviour by 

some defendant public bodies by reversing the cost exposure and – crucially - avoid an 

amount of unrecoverable costs for claimants who successfully defend such challenges to 

their eligibility to costs protection. 

 

• We also recommend clearer rules and guidance to ensure challenges are made on an 

informed basis and environmental claimants receive the full benefit of Aarhus protection, 

to which they are entitled.  

The number of cases granted permission has fallen since early 2016 

• We recommend that Aarhus Convention claims are exempt from the requirements of 

section 84 of the Criminal Justice and Courts Act 2015, namely that permission to JR is 

refused where it appears “highly likely that the outcome for the applicant would not have 

been substantially different if the conduct complained of had not occurred”. We would 

suggest this should be considered for other non-environmental JRs too. 

 

• Alternatively regarding section 84, while it is conceptually undesirable in principle to allow 

defendants to ‘get away’ with unlawful behaviour due to the claimant being declined 

permission or a remedy (on the basis that the Judge agrees the same decision would have 

been made even if lawfully conducted) there are practical arguments for this. However, 

the authors recommend that this should not prevent a case being given permission, if it is 

to apply at all. Unlawful conduct should be judged and exposed at court in any event. 

There are sound public policy reasons for doing so, not least in the wider benefit of stating 

the law, and that claimants feel they are fairly treated within an effective legal process, and 

that justice be seen to be done (at least to some extent). That said, the Aarhus Convention 

does require access to an effective remedy too, so this approach may not lead to full 

compliance. 

The success rate of environmental JRs has fallen substantially since early 2016 

• We recommend conducting a full review to identify why Aarhus Convention claims’ 

success rates at permission and first instance are falling. This should extend beyond cost 

considerations to encompass other issues such as judicial attitudes/approach and the 

intensity of review. 

  

 
5 i.e. that unsuccessful claimants do not have to pay adverse costs, but can recover own costs when they win, 
thereby not being ‘prohibitively expensive’ in either case. 
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Introduction 

The Aarhus Convention and the UK 
The UNECE Convention on Access to Environmental Information, Public Participation in 

Decision-Making and Access to Justice in Environmental Matters (the “Aarhus Convention”) 6 

was adopted in 1998, linking for the first time in binding international law, human rights and 

environmental protection.  

The link between environmental concerns and human rights was formally made at the 1992 

UN conference on Environment and Development in Rio de Janiero, when 178 countries 

adopted the Rio Declaration.7 Significantly, Principle 10 of the Rio Declaration called for 

‘environmental issues to be handled with the participation of all concerned citizens’ and 

introduced the rights to access to information, decision-making and justice.  

The adoption of the Aarhus Convention brought the procedural rights and requirements of 

Principle 10 of the Rio Declaration on Environment and Development into effect. Though 

regional in scope, the comprehensive framework for procedural environmental rights and 

obligations on public authorities has been used as a model for countries throughout the world. 

The UN records that there are currently 39 signatories and 47 Parties.8 

The objective of the Convention, as stated in Article 1, is to guarantee the public rights of 
access to information, participation in decision-making and access to justice in environmental 
matters; in order to contribute to the protection of the right of every person (present and future) 
“to live in an environment adequate to his or her health and well-being”. The rights-based 
approach encompassed in these three ‘pillars’ established the Aarhus Convention as a new 
kind of environmental agreement that linked substantive and procedural environmental rights, 
sustainable development and the involvement of all citizens concerned. It was the first 
international legal instrument to explicitly refer to a right to a healthy environment for ‘present 
and future generations’ and set up the rights introduced in the three pillars as a means for all 
members of the public to assert or achieve this.9 As such, the Aarhus Convention brought to 
the forefront the space for public interaction with public authorities to contribute to 
environmental protection and government accountability within a democratic context.  

The subject of the Aarhus Convention goes to the heart of the relationship 

between people and governments. The Convention is not only an 

environmental agreement, it is also an agreement about government 

accountability, transparency and responsiveness.10 

One of the most important legal mechanisms for ‘citizens concerned’ and encompassing the 

dynamic of public participation, access to information and accountable governments, is JR. 

JR represents almost the sole mechanism for civil society to challenge the decisions, acts and 

inactions of public bodies affecting the environment in the courts, and as such, it is imperative 

that it operates effectively.11 If the process of checking the abuse of power is weakened, the 

 
6 UNECE (n 1).  
7 United Nations, Rio Declaration on Environment and Development (13 June 1992), 31 I.L.M. 874 (1992). 
8 United Nations Treaty Collection, Depositary: Status of Treaties [Online]. Available here.   
9 Maguelonne Dejeant-Pons et al. ‘Human Rights and the Environment: Compendium of Instruments and Other 
International Texts on Individual and Collective Rights Relating to the Environment in the International and 
European Framework’ (Council of Europe, 2002) 18. 
10 UNECE ‘The Aarhus Convention: An implementation guide’ Second Edition (UNECE, 2014) 15. Available here.  
11 Although it is by no means the only form of legal action related to the environment or only form covered by the 
Convention. 

https://treaties.un.org/Pages/ViewDetails.aspx?src=IND&mtdsg_no=XXVII-13&chapter=27&clang=_en#1
http://www.unece.org/fileadmin/DAM/env/pp/Publications/Aarhus_Implementation_Guide_interactive_eng.pdf
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impacts are significant and disproportionate,  for example it has been shown that deficits in 

access to justice have the most impact on the poorest and most vulnerable in society.12  

Both the UK, and the EU as a Party in its own right, signed the Aarhus Convention in 1998 

and ratified it in 2005. In preparation for ratification, the EU adopted two new Directives on 

access to environmental information13 and public participation in decision-making.14 The UK 

duly amended its statutory regime to ensure compliance with the new requirements in relation 

to pillars one and two of the Convention. 

In terms of compliance with the third pillar concerning access to environmental justice,15 the 

UK government relied on the existing process of JR, alongside the statutory review process.16 

At that point, assuming these processes were Aarhus compliant.17  

Article 9(4) of the Aarhus Convention requires the provision for claimants of ‘adequate and 

effective remedies, including injunctive relief as appropriate’. It also requires that those legal 

review mechanisms ‘be fair, equitable, timely and not prohibitively expensive’. Since ratifying 

the Convention, a number of NGOs, charities and members of the public have raised concerns 

about the UK’s ability to meet the requirements of Article 9(4) and made submissions to the 

Aarhus Convention Compliance Committee.  

In response to three particular Communications, the Compliance Committee found the UK to 

be in non-compliance with Article 9(4) of the Convention in 2011.18 These findings were 

endorsed by the Meeting of the Parties to the Convention later in 2011 (Decision IV/9i19) and 

continuing non-compliance was confirmed by Meetings of the Parties in 2014 (Decision V/9n20) 

and 2017 (Decision VI/8k21). Most regrettably, Decision VI/8k in 2017 concluded that 

amendments made to the Aarhus cost regime earlier that year had overall moved the UK 

further away from a costs regime that is fair, equitable and not prohibitively expensive (as 

required by Article 9(4)) and that operates within a framework that is clear, consistent and 

transparent.  

Ongoing concerns about the prohibitively expensive nature of legal action in the UK were also 

echoed in infraction proceedings against the UK originating from a complaint to the European 

Commission submitted in 2005. In 2013, the Court of Justice of the European Union (CJEU) 

held the UK in breach of the relevant provisions of the EC Public Participation Directive.22 

In addition to concerns regarding costs, on-going communications raise further questions 

about the UK’s compliance with other provisions of the Convention. A Communication 

submitted in 2017 by the RSPB, Friends of the Earth, Friends of the Earth Scotland and Leigh 

 
12 Environmental Law Foundation, ‘Civil law aspects of environmental justice’ (ELF, 2003) 98. Available here. 
13 See, Directive 2003/4 2003 of the European Parliament and of the Council of 28 January 2003 on public access 
to environmental information. 
14 See, Directive 2003/35/ EC of the European Parliament and Council of 26 May 2003 providing for public 
participation in respect of the drawing up of certain plans and programmes relating to the environment 
15 UNECE (n 1) art 9.  
16 Report of the Working Group on Access to Environmental Justice ‘Ensuring access to environmental justice in 
England and Wales’  (May 2008) (the “Sullivan Report 2008”) 108. Available here. 
17 Paul Stookes, ‘A Practical Approach to Environmental Law’ (OUP, 2005) 2.32. 
18 See Communications C23, C27 and C33, the findings for which can be found here. 
19 Decision IV/9i on compliance by the United Kingdom of Great Britain and Northern Ireland with its obligations 
under the Convention, available here. 
20 Decision V/9n on compliance by the United Kingdom of Great Britain and Northern Ireland (2014). Available 
here. 
21 Decision VI/8k Compliance by United Kingdom with its obligations under the Convention (2017) – confirmed by 
the MoPs in Montenegro. Available here. 
22 Commission v UK, Case C-530/11, ECLI:EU:C:2014:67. Found here. 

https://www.unece.org/fileadmin/DAM/env/pp/compliance/C2008-23/Amicus%20brief/AnnexDCivillawaspectsofEnvJustice.pdf
http://assets.wwf.org.uk/downloads/justice_report_08.pdf
https://www.unece.org/env/pp/cc/com.html
https://www.unece.org/fileadmin/DAM/env/pp/mop4/Documents/Excerpts/Decision_IV-9i_Compliance_by_UK_e.pdf
https://www.unece.org/fileadmin/DAM/env/pp/mop5/Documents/Post_session_docs/Decision_excerpts_in_English/Decision_V_9n_on_compliance_by_the_United_Kingdom_of_Great_Britain_and_Northern_Ireland.pdf
https://www.unece.org/fileadmin/DAM/env/pp/compliance/MoP6decisions/Compliance_by_United_Kingdom_VI-8k.pdf
http://curia.europa.eu/juris/document/document.jsf?docid=147843&doclang=EN
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Day23 alleges the UK is in breach of provisions of the Convention in respect of the requirement 

to provide a review of both procedural and substantive legality. In essence, the point taken is 

that the threshold applied by the courts for the substantive review of decisions in JR is so high 

as to be effectively out of reach for claimants. A hearing is due to take place at the UN in 

Geneva in November 2019.  

It is also noteworthy that Article 8 of the Convention (public participation in the formulation of 

new laws impacting the environment, before they are laid at Parliament) has never been 

formally transposed into domestic law24. This failure has been raised by Friends of the Earth 

with the Compliance Committee too. 

With these concerns in mind, the purpose of this report is to clarify, to the extent possible on 

available data, how the current legislative framework is enabling, or prohibiting, the UK from 

meeting the access to justice requirements of the Aarhus Convention.  

It is concerning that the Ministry of Justice has yet to establish a transparent and consistent 

system for monitoring the impact of reforms over the last 6 years, given the context of ongoing 

non-compliance. This has presented the authors with some challenges. Nevertheless, our aim 

is to provide an informed evaluation, on the basis of available information, of the extent to 

which legislative changes and the apparent approach of the courts (on, for example, applying 

discretion) prevent England and Wales from providing a system that is ‘fair, equitable, timely 

and not prohibitively expensive’25 for claimants. 

The legislative framework   

The legislative framework pre-2013 
On ratifying the Aarhus Convention in 2005, the UK assumed that the existing process of JR 

would satisfy the requirements of the third pillar on access to environmental justice.26  

A key aspect of providing access to justice is ensuring proceedings are not prohibitively 

expensive. Cost allocation in JR is regulated by the Civil Procedure Rules (CPR). The Rules 

were established in 1998 following the Woolf reforms report27 and were intended, among other 

things, to help reduce the cost and time spent by the courts on all civil proceedings generally.  

In the 2004 case of Burkett,28 the then Master of the Rolls, Lord Justice Brooke, first raised 

the problem of high legal costs in the context of the Aarhus Convention. Shortly afterwards, in 

2005, the Court of Appeal case of Corner House29 laid down a number of governing principles 

for awarding Protective Costs Orders (PCOs) in order to clarify the position on adverse costs 

at an early stage of the case. These principles included that:  

(i) the issues raised are of general public importance; 

(ii) the public interest requires that those issues should be resolved;  

(iii) the applicant has no private interest in the outcome of the case;  

 
23 Communication ACCC/C/2017/156 United Kingdom submitted by the RSPB, Friends of the Earth, Friends of the 
Earth Scotland and Leigh Day. Available here. 
24 This is the subject of a Communication to the Aarhus Convention Compliance Committee by Friends of the Earth 
related to the EU Withdrawal Bill: ACCC/C/2017/150. Available here.  
25 UNECE (n 1) art. 9(4).  
26 Sullivan Report 2008 (n 16) 108. 
27  Woolf H. ‘Access to Justice — Final Report to the Lord Chancellor on the Civil Justice System in England and 
Wales’ (HMSO, London 1996). 
28  R (on the application of Sonia Burkett) v London Borough of Hammersmith & Fulham [2004] EWCA Civ 1342, 
paras 74-80. 
29 R (Corner House Research) v Secretary of State for Trade & Industry [2005] 1 W.L.R. 2600.  

https://www.unece.org/environmental-policy/conventions/public-participation/aarhus-convention/tfwg/envppcc/envppcccom/acccc2017156-united-kingdom.html
https://www.unece.org/environmental-policy/conventions/public-participation/aarhus-convention/tfwg/envppcc/envppcccom/acccc2017150-united-kingdom.html
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(iv) having regard to the financial resources of the applicant and the respondent(s) and to 

the amount of costs that are likely to be involved, it is fair and just to make the order; 

and  

(v) if the order is not made the applicant will probably discontinue the proceedings and will 

be acting reasonably in so doing.  

Although Corner House was not an environmental case, in the absence of an alternative 

regime for environmental cases, the principles established in the case were applied de facto 

to them. 

As discussed above, a combination of a series of reports published between 2003 and 2010,30 

EU infraction proceedings, and the findings of the Aarhus Convention Compliance Committee, 

revealed serious deficiencies of the civil law system in England and painted a ‘chilling’ picture 

of the ability of the legal framework prior to 2013 to comply with Article 9(4) of the Convention. 

In particular, concerns were focused on the developing jurisprudence around PCOs following 

Corner House, and criticisms that the regime failed to provide prior certainty to environmental 

claimants about their financial exposure.31  

The subsequent ‘Jackson Review’32 also concluded that the existing PCO regime was not able 

to protect claimants from prohibitive expense. The culmination of the widespread public 

concern was the introduction of bespoke costs regimes for environmental cases in all 

jurisdictions of the UK in 2013. 

Civil Procedure Rules (CPR) Amendments 201333  
The following provisions where introduced into the CPR in England and Wales from 1 April 

2013, referred to (at that time) as an Environmental Costs Protection Regime (ECPR):  

• ‘Aarhus Convention claims’ were defined to include JR claims within ‘the scope of the 

Convention’ and which related to access to environmental information and environmental 

justice. Statutory reviews were deliberately excluded from costs protection at this point.34  

 

• Claimants were required to identify an Aarhus Convention claim as such on the claim 

form. If the defendant chose not to challenge the status of the claim as an Aarhus claim 

in the Acknowledgement of Service, the cases proceeded as such. If the defendant 

unsuccessfully challenged the status of the claim, costs were normally awarded on an 

indemnity basis.35 

 

• Aarhus claims were automatically cost capped.36 The claimant’s adverse costs were 

capped at £5,000 for individuals and £10,000 in all other cases. Where successful, the 

 
30  See Environmental Law Foundation (2003) Civil law aspects of environmental justice (here), Capacity Global 
(2003) Using the Law: Environmental Justice – Barriers and Opportunities (here), Environmental Justice Project 
(2004) Environmental Justice (here), Macrory, R. and Woods, M. (2003) Modernising Environmental Justice – 
Regulation and the Role of an Environmental Tribunal (here), de Sadeleer, N. (2002) Access to Justice in 
Environmental Matters (here), Milieu Ltd. (2006) Measures on access to justice in environmental matters (Article 
9(3)) Country report for United Kingdom (here), Working Group on Access to Justice (2008) Ensuring Access to 
Justice in England and Wales (the Sullivan Report 2008) (here), Environmental Law Foundation and The Centre 
for Business Relationships Accountability, Sustainability & Society (2009) Costs Barriers to Environmental Justice 
(here) and Working Group on Access to Justice (2010) Ensuring Access to Justice in England and Wales – Update 
Report (Sullivan 2010 Report) (here). 
31 Under art. 3 of The Aarhus Convention, each party is required to ‘establish and maintain a clear, transparent and 
consistent framework to implement the provision of this convention’.  
32 Jackson R, ‘The review of civil litigation costs’ (“The Jackson Review”) (2010). Available here. 
33 Civil Procedure (Amendment) Rules [2013] (“CPR 2013”). Found here. 
34 CPR 2013 (n 33) Sch. CPR 45.41. 
35 CPR 2013 (n 33) Sch. CPR 45.44.  
36 CPR 2013 (n 33) Sch. CPR 45.43. 

https://www.unece.org/fileadmin/DAM/env/pp/compliance/C2008-23/Amicus%20brief/AnnexDCivillawaspectsofEnvJustice.pdf
https://www.unece.org/fileadmin/DAM/env/pp/compliance/C2008-23/Amicus%20brief/AnnexBEJUsingtheLaw009Capacity04.pdf
https://www.unece.org/fileadmin/DAM/env/pp/compliance/C2008-23/Amicus%20brief/AnnexCEJP.pdf
https://www.unece.org/fileadmin/DAM/env/pp/compliance/C2008-23/Amicus%20brief/AnnexEModernisingEnvironmentalJustice.pdf
https://ec.europa.eu/environment/aarhus/pdf/accesstojustice_final.pdf
https://www.unece.org/fileadmin/DAM/env/pp/compliance/C2008-23/Amicus%20brief/AnnexJUKFinalReport.pdf
https://www.unece.org/fileadmin/DAM/env/pp/compliance/C2008-23/Amicus%20brief/AnnexNjusticereport08.pdf
https://www.unece.org/fileadmin/DAM/env/pp/compliance/C2008-33/correspondence/FrELF_Report2009.pdf
https://www.unece.org/fileadmin/DAM/env/pp/compliance/C2008-33/correspondence/FrCAJE_updatedSullivanReport_2010.09.14.pdf
https://www.judiciary.uk/wp-content/uploads/JCO/Documents/Reports/jackson-final-report-140110.pdf
https://www.legislation.gov.uk/id/uksi/2013/262
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amount the claimant could recover from the defendant (the reciprocal or cross-cap) was 

capped at £35,000.37   

 

• Interim injunctions (and/or damages) could be awarded if necessary, to prevent 

significant environmental damage.38  

 

Criminal Justice and Courts Act 2015 (CJCA 2015)39 
The CJCA 2015 made several changes to the justice system, including changes to the Senior 

Courts Act 1981 concerning JR, two of which have particular significance for environmental 

claims: 

• Likelihood of substantially different outcome for applicant   

Section 84 of the Act reduced the threshold at which the court can refuse permission for 

JR, or if the JR is successful, any relief/remedy. It imposed a new duty on the court to 

refuse permission or withhold a remedy if it is ‘highly likely’ (rather than inevitable) that the 

outcome for the applicant would not have been substantially different if the legal error 

challenged were corrected. The court’s discretion to waive that duty is preserved in cases 

only of “exceptional public interest”. This section came into force on 13 April 2015 for any 

High Court proceedings started on or after this date.40 

• Interveners and costs  

Section 87 of the Act introduced new costs rules for interveners, with two key features. 

First, the Act clarified that interveners are unable to recover their own costs except in 

exceptional circumstances. Second, where a party made an application to intervene, the 

Act imposed a new duty to order costs against interveners in any court lower than the 

Supreme Court if any of following four conditions were satisfied: 

i. The intervener has acted, in substance, as the sole or principal applicant, defendant, 

appellant or respondent;  

ii. The intervener’s evidence and representations, taken as a whole, have not been of 

significant assistance to the court;  

iii. A significant part of the intervener’s evidence and representations relates to matters 

that it is not necessary for the court to consider in order to resolve the issues that are 

the subject of the stage in the proceedings; or  

iv. The intervener has behaved unreasonably. 

CPR Amendments 201741 
In September 2015, the Ministry of Justice consulted on amendments to the ECPR on the 

basis that the existing regime had led to a proliferation of ‘unmeritorious’ environmental 

litigation.42 The proposals were opposed by an overwhelming majority of consultees,43 not 

least due to the lack of any tangible evidence that the 2013 changes had led to any negative 

- and unwarranted - impacts in terms of delays in the court or to key infrastructure projects, or 

 
37 To note that the Aarhus Convention does not require costs protection for public body defendants/the state. 
38 CPR Practice Direction 25A.  
39 Criminal Justice and Courts Act [2015] (“CJCA 2015”). Found here. 
40 Ministry of Justice Circular No. 2015/01 241. Available here. 
41 Civil Procedure (Amendment) Rules [2017] (“CPR 2017”). Found here. 
42 See, Ministry of Justice Government Response, ‘Cost Protection in Environmental Claims’ (2016) 10. Available 
here. 
43 Ministry of Justice Government Response (n 42) 14 onwards. 

http://www.legislation.gov.uk/ukpga/2015/2/contents
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/428204/cjc-act-circular.pdf
http://www.legislation.gov.uk/uksi/2017/95/contents/made
https://consult.justice.gov.uk/digital-communications/costs-protection-in-environmental-claims/results/costs-protection-in-environmental-claims-govt-response.pdf
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that significant numbers of claims were ‘unmeritorious’. Indeed, it would seem to the authors 

that any court delays would be predominantly down to court funding and staffing. 

Despite this widespread concern, the Civil Procedure (Amendment) Rules 2017 (CPR 2017) 

entered into force on 28 February 2017. The main changes introduced were:  

• The inclusion of statutory review within the definition of Aarhus claims if brought under 

s.289 of the Town and Country Planning Act 1990 or s.65 of the Planning Act 1990.44  

 

• The claimant must be a ‘member of the public’. The term was not defined, but CPR 

45.41(1)(b) stated that ‘references to a member or members of the public are to be 

construed in accordance with the Aarhus Convention’.45 

 

• The claimant must file and serve with the claim form a schedule of their financial 

resources, which includes any financial support a person has provided or is likely to 

provide to the claimant. This must be verified by a statement of truth.46  

 

• The claimant must state in the claim form that the claim is an ‘Aarhus Convention Claim’.47 

 

• The sanction for defendants unsuccessfully challenging the status of a claim as an Aarhus 

Convention claim was relaxed from an indemnity costs assessment basis to the less strict 

standard costs assessment.48 

 
Although the existing cost caps levels still apply, the SI introduced a power for the court to 

vary the caps, or to remove them completely, if it was satisfied that to do so would not make 

the costs of the proceedings prohibitively expensive for the claimant. For the purpose of this 

new rule, proceedings are considered ‘prohibitively expensive’ if their likely costs (including 

any court fees which are payable by the claimant) either “exceed the financial resources of 

the claimant” (having regard to any financial support provided) or are “objectively 

unreasonable” having regard to “the situation of the parties, whether the claimant has a 

reasonable prospect of success, the importance of what is at stake for the claimant, the 

importance of what is at stake for the environment, the complexity of the relevant law and 

procedure, and whether the claim is frivolous”.49 Given all the factors in play there is a 

significant element of discretion and judgement applied by the court in each case that goes 

beyond simply the financial means of the claimant.  

Certain aspects of the 2017 regime were successfully challenged by Friends of the Earth, the 

RSPB and ClientEarth in the High Court. The case achieved important clarification as to how 

the new costs regime should operate, and increased certainty for claimants.50 

CPR Amendments 201851  
As part of the above legal challenge, the Hon. Mr Justice Dove clarified that any variation to 

the costs cap should be done at the earliest possible time, and that a claimant’s own legal 

costs should be included in the calculation as to what is ‘prohibitively expensive’. A rule change 

was required to ensure the privacy of claimants’ financial information. This issue was 

 
44 CPR 2017 (n 41) s.8(5), CPR 45.41(3). 
45 CPR 2017 (n 341) s.8(5), CPR 45.41(2).  
46 CPR 2017 (n 41) s.8(5), CPR 45.42(1)(b). 
47 CPR 2017 (n 41) s.8(5), CPR 45.42(1)(a). 
48 CPR 2017 (n 41) s.8(5), CPR 45.45(3)(b). 
49 CPR 2017 (n 41) s.8(5), CPR 45.44.  
50 RSPB, Friends of the Earth Ltd and ClientEarth v SofS for Justice and Lord Chancellor [2017] EWHC 2309.  
51 Civil Procedure (Amendment) Rules [2018] (“CPR 2018”). Available here.  

http://www.legislation.gov.uk/uksi/2018/239/made
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subsequently considered by the Civil Procedure Rules Committee (CPRC) as part of a review 

of ‘open justice’ and an amendment effected to CPR 39 the following year - see section 

immediately below. 

The 2018 CPR amendments clarified the following issues: 

• The claimant must provide financial information in order to benefit from the costs cap. In 

the case of third-party financial support, the information required extends to the aggregate 

amount available (or expected to be made available) and does not include the identity of 

those providing donations and/or a breakdown of donations.52 

 

• The court may vary the costs cap only on an application made by the claimant or 

defendant (rather than on its own motion as originally proposed).53 

 

• An application to vary the costs cap must be made at the outset of the proceedings – 

either in the claim form (if made by a claimant) or in the Acknowledgment of Service (if 

made by a defendant). It must be determined by the court at the earliest opportunity and 

an application to vary the cap may only be made at a later stage in the process if there 

has been a significant change in the claimant’s circumstances, or it can be shown that 

the claimant materially misled the court as to their financial position.54 

 

CPR Amendments 2019 
• In April 2019, amendments were finally made to CPR 39 in light of Dove J’s judgment.55 

The changes made reinforced the fundamental principle of ‘open justice’ as a priority such 

that private hearings will be had only if one or more of certain criteria were fulfilled. The 

premise that conditions must be met for hearings in private fails to make private hearings 

the default position for environmental claimants. This could have a chilling effect on 

claimants by adding an extra procedural hurdle in order to prove a private hearing is 

required. Additionally, the focus on ‘damage to confidentiality’ is not necessarily the same 

concern that a claimant will have on what is, or is not, private to them. The way in which 

the rule has been drafted creates unwelcome ambiguity. 

 

• In October 2019, the UK announced further amendments to the definition of an Aarhus 

Convention claim.56 It is now defined as ‘a claim brought by one or more members of the 

public by JR or review under statute which challenges the legality of any decision, act or 

omission of a body exercising public functions, and which is within the scope of Article 

9(1), 9(2) or 9(3) of the UNECE Convention on Access to Information, Public Participation 

in Decision-Making and Access to Justice in Environmental Matters done at Aarhus, 

Denmark on 25 June 1998 (“the Aarhus Convention”)’.  

  

 
52 CPR 2018 (n 51) s.3, CPR 45.42(1)(b)  
53 CPR 2018 (n 51) s.3, CPR 45.44 
54 CPR 2018 (n 51) s.3, CPR 45.44. 
55 Civil Procedure (Amendment) Rules 2019 [April 2019] s.8, CPR 39.2. Available here. 
56 Civil Procedure (Amendment) Rules 2019 [October 2019] s.3 CPR 45.41(2). Available here.  

http://www.legislation.gov.uk/uksi/2019/342/made
https://www.unece.org/fileadmin/DAM/env/pp/compliance/MoP6decisions/VI.8k_UK/Correspondence_with_the_Party_concerned/Second_progress_report/Annex_A_-_The_Civil_Procedure__Amendment_No.3__Rules_2019_Statutory_Instrument.pdf
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Data and analysis 

Methodology 
The purpose of this report is to assess the extent to which the regime of judicial and statutory 

review in England and Wales complies with the requirements of Article 9(4) of the Aarhus 

Convention. Particular emphasis is placed on the impact of recent legislative changes and 

how any barriers that may become evident can be addressed.  

The report has been compiled using data provided by the Ministry of Justice under the 

Environmental Information Regulations 2004, published Ministry of Justice statistics and 

published anecdotal data between 2003 and 2013. In order to understand how well the Aarhus 

costs regimes are operating, where possible and appropriate, these environmental statistics 

have been compared to JR statistics. 

For transparency, and in case useful to other research, the correspondence with the Ministry 

of Justice can, in appropriate instances, be made available upon request to the authors. 

Definitions  
For the purpose of this report, ‘success’ is defined as cases where the ‘claim was allowed at 

the substantive hearing’. This definition was confirmed as that used by the Ministry of Justice 

when responding to our data requests dated 10th July 2019 and so has been adopted by the 

authors throughout.57  

Anecdotal data from pre-2013 used varying definitions. In the 2003 Environmental Law 

Foundation Report, ‘successful’ cases were defined as those in which the environmental 

concern had been resolved.58 Whilst pragmatic this is more subjective. For example, it may 

be a higher threshold than a case being allowed at court, as it could depend on the actual 

(discretionary) remedy given; or, depending on the view-point, it could be interpreted as a 

lower threshold, as a successful JR does not necessarily mean that the judgment reflects the 

real world outcome (such as in clarifying the law (which can be achieved even if you ‘lose’) or 

in stimulating wider change, awareness or reform, if those are also the objectives of the 

litigation – ‘win’ or ‘lose’).  

In contrast, the Sullivan Report 200859 , defines  ‘substantially successful’ as situations in 

which the court decided that the decision was unlawful (but does not necessarily have to 

provide relief).60 While all these terms are based on success for the claimant, it is important to 

recognise that as a quirk of how JR operates the practical outcome may differ to the legal 

result. For the purposes of our report, and for consistency of conclusions, the success criterion 

is limited to the main legal outcome, which we recognise may exhibit itself in positive, but 

variable, real-world impacts. This can be considered a conservative approach to ‘success’ for 

claimants. 

Information requests  
The questions asked in the Environmental Information Requests (EIR) were:  

1. The number of applications for JR in England and Wales identified on Form N46161 as 

Aarhus Convention claims made between x and y dates. 

2. The number of applications in question (1) that were challenged, regardless of the 

outcome, by the defendant as Aarhus Convention claims. 

 
57 Ministry of Justice response to EIR, dated 10 July 2019. Available upon request.  
58 ELF (n 12) 5. 
59 Sullivan Report 2008 (n 16). 
60 Sullivan Report 2008 (n 16) 36. 
61 The form used to start a JR application at court. 
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3. The number of applications in question (1) that were successfully challenged by the 

defendant as Aarhus Convention claims. 

4. The number of applications in question (1) in which permission to JR was granted (either 

on the papers or on oral renewal). 

5. The number of applications in question (4) progressing to a substantive hearing. 

6. The number of applications in question (5) that were ultimately successful for the claimant. 

The original EIR data we received was separated into the following time periods:  

• Dataset 8: 1 June 2018 – 14 May 2019 

• Dataset 7: 28 February 2017 – 31 May 2018  

• Dataset 6: 1 June 2016 - 27 February 2017  

• Dataset 5: 1 April 2016 – 31 May 2016  

• Dataset 4: 1 May 2015 – 31 March 2016  

• Dataset 3: 1 April 2015 – 31 May 2015  

• Dataset 2: 1 April 2014 - 31 March 2015  

• Dataset 1: 1 April 2013 - 31 March 2014 

• Pre 2013: this is largely anecdotal data from 1999-2008  

Pre 1st April 2013 data 
Data prior to 1st April 2013 is not available in the same format. Analysis is therefore largely 

anecdotal and based on the following five reports: 

• Ministry of Justice, ‘Emerging Findings: An Early Evaluation of the Civil Justice Reforms’ 

(2001) 

• Macrory & Woods, ‘Modernising Environmental Justice: Regulation and the Role of an 

Environmental Tribunal’ (2003) 

• Environmental Law Foundation, ‘Civil law aspects of environmental justice’ (2003) 

• Sullivan Report, ‘Ensuring access to environmental justice in England and Wales - A 

Report of the Working Group on Access to Environmental Justice’ (2008) 

•  Environmental Law Foundation, ‘Costs Barriers to Environmental Justice’ (2009)  

Standardising post-2013 data  
Upon receiving the requested data, some preliminary concerns were brought to our attention. 

The data was presented to us as a single total value for a given time period; however, these 

time periods were of different lengths in addition to other anomalies such as open cases being 

excluded from the statistics, and differences in the format of the data. In order to analyse the 

data accurately and ensure data periods were comparable, differences in the length of each 

dataset were addressed by calculating percentage changes and averages per month. This 

removed discrepancies in the unequal length of the datasets when plotting graphs and 

assessing trends. For clarity, points on the graph represent the average for that whole time 

period and do not show continuous data. For further explanation on how the data was used, 

please see Annex 1. 

Final datasets 
Following these adjustments, the datasets analysed below are as follows: 

• Dataset 6: 1 June 2018 – 14 May 2019 (0.5 months shorter) 

• Dataset 5: 28 February 2017 – 31 May 2018 (2 months longer) 

• Dataset 4: 1 April 2016 - 27 February 2017 (1 month shorter) 

• Dataset 3: 1 April 2015 – 31 March 2016 

• Dataset 2: 1 April 2014 - 31 March 2015  

• Dataset 1: 1 April 2013 - 31 March 2014 

• Pre 2013: this is largely anecdotal data from 1999-2008  

https://webarchive.nationalarchives.gov.uk/+/http:/www.dca.gov.uk/civil/emerge/emerge.htm
https://www.unece.org/fileadmin/DAM/env/pp/compliance/C2008-23/Amicus%20brief/AnnexEModernisingEnvironmentalJustice.pdf
https://www.unece.org/fileadmin/DAM/env/pp/compliance/C2008-23/Amicus%20brief/AnnexEModernisingEnvironmentalJustice.pdf
https://www.unece.org/fileadmin/DAM/env/pp/compliance/C2008-23/Amicus%20brief/AnnexDCivillawaspectsofEnvJustice.pdf
https://www.unece.org/fileadmin/DAM/env/pp/compliance/C2008-23/Amicus%20brief/AnnexNjusticereport08.pdf
https://www.unece.org/fileadmin/DAM/env/pp/compliance/C2008-23/Amicus%20brief/AnnexNjusticereport08.pdf
https://www.unece.org/fileadmin/DAM/env/pp/compliance/C2008-33/correspondence/FrELF_Report2009.pdf
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Total JR data  
For the purpose of highlighting the impact of the Aarhus regime on access to justice, some of 

our collected data has been compared to data collected by the Ministry of Justice of total JR 

statistics (environmental and other). The statistics are published quarterly by the Ministry of 

Justice on the ‘Civil Justice Statistics Quarterly’ site, which we have plotted onto graphs 

below.62 JR figures are taken from the Administrative Court Office Crown Office Information 

Network COINS63 database and figures post-2007 are refreshed quarterly.  

 
62 Ministry of Justice  ‘Civil Justice Statistics Quarterly: January to March 2019 Tables’ (2019) [Online] 10-11. 
Available here.  
63 As the database explains, “To aid with the presentation of the data four JR case types have been created in the 
processing of the COINS data; Criminal, Civil (Immigration and Asylum), Civil (other) and Unknown” p12. Available 
here. 
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Graph i: Total number of JR applications 2007-2018

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/806896/civil-justice-statistics-quarterly-Jan-Mar-2019.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/714289/civil-justice-stats-guide-jan-mar-2018.pdf
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Understanding the data 

1. The number of environmental Judicial Review 

applications between 2013 and 2019 
The number of applications for JR identified on form N461 as Aarhus Convention (AC) 

claims peaked in 2015-16 and has fallen significantly back to 2013-14 levels.  

Dataset Dataset 1:   
1 Apr 2013-
31 Mar 
2014  

Dataset 2:  
1 Apr 2014 
– 31 Mar 
2015 

Dataset 3: 
1 Apr 2015 
– 31 Mar 
2016  

Dataset 4: 
1 Apr 2016 
– 27 Feb 
2017  

Dataset 5: 
28 Feb 
2017 – 31 
May 2018  

Dataset 6: 
1 June 
2018 – 14 
May 2019  

No of 
applications 
for JR 
identified on 
Form N461 
as AC claims 

114 152 182 158 160 119 
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Graph 1A: Number of applications for JR identfied as AC claims
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Graph 1A displays pre-2013 data extracted from the aforementioned reports showing a low 

rate of applications for Aarhus Convention claims, below 2 per month on average.64  Ministry 

of Justice statistics then reveal a significant increase in the number of Aarhus Convention 

claims from April 2013. Until April 2016 (dataset 4) these rates increase annually, reaching a 

maximum average of over 15 applications per month. This is followed by a large cumulative 

decline in overall numbers between April 2016 and May 2019 (dataset 4 to dataset 6), 

ultimately back to 2013 levels of around just 10 applications per month.  

Impact of CPR Amendments 2013   
The increase in applications for environmental JR, illustrated in Graph 1A, almost certainly 

reflects the positive impact of increased financial certainty guaranteed to claimants following 

CPR amendments in 2013 (i.e. automatic and fixed costs protection at the start of a claim).  

However, it is important to note that data post 2013 was much more thoroughly recorded and 

available. While the apparent increase in JRs post 2013 may be to some extent a result of 

this, it was widely acknowledged there was restricted access to justice before 2013. 

Notwithstanding the above, the data clearly reflects the importance of the Aarhus regime. The 

introduction of the CPR amendments in 2013 came about in response to the UK’s inadequate 

implementation of the high standards for broad access to justice required by the Aarhus 

Convention. The increase in applications following the introduction of the 2013 regime shows 

that moving towards implementing these standards fully and limiting financial risk/uncertainty 

creates a positive space for accessing environmental justice.  

However, it should be emphasised that relative to JR applications as a whole (which exceed 

the number of environmental JRs by around thirty times) the number of environmental claims 

being issued annually remains very modest throughout this period (see Graph 1B, below).  

Impact of Criminal Justice and Courts Act 2015  
From April 2016, Graph 1A shows a significant fall in the number of environmental JR cases. 

This is plausibly due to the passage of the Criminal Justice and Courts Act 2015 (CJCA 2015), 

which came into effect for High Court proceedings that were started on or after 13 April 2015.65 

The CJCA 2015 introduced a “substantially different outcome test” to be applied by the High 

Court at permission stage for cases starting on or after 13 April 2015, it could also operate to 

deny a remedy even though a claim were substantiated. The Ministry of Justice’s Civil Justice 

Statistics Quarterly (October to December 2015) confirms the mean time taken from lodging 

a case to the permission stage decision remained relatively stable between 2006 and 2013, 

where the number was 118 and 120 days respectively (i.e. approx. four months).66 The mean 

time taken from lodging a case to the oral renewal stage decision rose to an average of 227 

days from 2009 to 2013 (approximately 7-8 months). This suggests that the new test would 

have had practical impact for post 13 April 2015 cases in August – November 2015 and may 

have been expected to exhibit an impact statistically (and on claimant practice) after that. 

Indeed, with the increase in cases between 2013 and 2015, it is entirely possible that the 

average time-period increases further and increases the delay. 

A dissuasive effect on applications can be perceived due to these reforms where – 

notwithstanding a legitimate challenge to a potentially unlawful decision – the claimant predicts 

there to be a significant or real risk that the court may (rightly or wrongly) determine the 

outcome would highly likely make no difference. As such they would predict that there would 

 
64 Macrory, R. and Woods, M. ‘Modernising Environmental Justice – Regulation and the Role of an Environmental 
Tribunal’ (UCL, 2003) 60. Available here. 
65 Ministry of Justice Circular 2015/01, paras 241-242. Available here. 
66 Civil Justice Statistics Quarterly October to December 2015, 18. Available here. 

https://www.unece.org/fileadmin/DAM/env/pp/compliance/C2008-23/Amicus%20brief/AnnexEModernisingEnvironmentalJustice.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/428204/cjc-act-circular.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/507771/civil-justice-statistics-october-december-2015.pdf
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be no remedy or perhaps even no permission granted to proceed. Taken in combination with 

other factors such as a claimant’s total costs (including adverse costs risks), resources 

required, and/or the ‘inequality of arms’ between claimant and defendant public authorities, 

this could be a decisive factor in applying for JR or continuing with a case. 

The conclusion that the CJCA has an impact on the number of applications for Aarhus 

Convention claims is supported to some extent by a parallel fall in the number of applications 

made for JR generally following the introduction in 2015, as reported in the Ministry of Justice 

Quarterly Review and shown on Graph 1B. The data shows a very large drop in the total 

number of JR applications after 2014, due to the transfer of Immigration and Asylum JRs to 

Upper Tribunal (Immigration and Asylum Chamber) in 2014.67 However, a smaller but clear 

decrease can be seen from 2015 suggesting some impact from the CJCA across the board.68 

Whilst appearing to be small in the graph this drop equates to 380 applications from 2015 to 

2016. This is part of a continuing gradual decreasing trend from 2015 until 2018.  

 

Impact of CPR Amendments 2017 
Graph 1A also demonstrates that the February 2017 amendments led to a further substantial 

decrease in the number of environmental JR applications being made. In the period from the 

2017 amendments, the number of applications were 26% down from the preceding period: 

between datasets 4 (1 April 2016 – 27 Feb 2017) and dataset 5 (28 Feb 2017 – 31 May 2018). 

There could be a variety of reasons behind this, but from our own experience of the CPR 2013 

reforms we know that financial risk/exposure clearly influences Aarhus Convention claims.  

 
67 Ministry of Justice (n 62). 
68 Ministry of Justice (n 62).  
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We suggest that this decrease could arise from an increase in uncertainty regarding costs 

protection for claimants and the cumulative impact of this with the 2015 changes. It is 

considered likely that the increased financial uncertainty will be a part of the reason for this 

change. 

The introduction of the power for the court to vary (or remove) cost caps increases the risk of 

proceedings becoming prohibitively expensive (or at least more expensive than expected). 

Data obtained from the Ministry of Justice also shows that where variations to the caps are 

made, they are almost always (i.e. in six out of seven cases) being increased.69 We recognise 

this data does not yet demonstrate a trend. However, if this emerging pattern continues and 

parties perceive as common judicial practice a propensity for accepting variation applications 

by defendants, we anticipate that defendants will be encouraged to more routinely challenge 

the level of the default caps, and claimants will be deterred from issuing claims. This could be 

taking the UK in the opposite direction to compliance with Decision VI/8k generally speaking.  

It is also possible there could be a delay in the resolution of a claimant’s costs protection as 

proceedings progress, which adds to uncertainty and financial risk. Considering that prospect 

in advance may act as a deterrent to some claimants or, at the least, unfairly increase pressure 

(and leverage) on claimants within litigation.70 

The adverse effect of the uncertainty posed by the possibility of varying the caps is 

compounded by the requirement on claimants to provide financial information when applying 

for JR as a pre-requisite for costs protection, and by relaxing the costs consequences for 

defendants of unsuccessfully challenging cost caps eligibility for claimants (all of which make 

cost protection challenges by defendants more likely - see section two for further analysis). It 

is considered that the increased threat of greater financial risk (raised cost cap), and of more 

expense caused by aggressive satellite litigation on costs capping itself, appears to be 

deterring potential claimants – as anticipated by the Aarhus Convention Compliance 

Committee.71 Indeed, the authors of this report have direct experience of government 

departments seeking to vary costs caps well after acknowledgment of service, and even after 

embargoed judgments have been handed down. An aggressive, and at times unprincipled, 

approach to costs by defendants is unlikely to be an isolated occurrence in such an adversarial 

system.  These 2017 amendments contribute to creating financial uncertainty for claimants at 

a pressured time of deciding whether to launch litigation (or to continue it). They increase the 

threat of proceedings being prohibitively expensive (or at least unexpectedly more expensive), 

and the risk of increasing costs over eligibility for costs protection at all. Cumulatively, these 

factors may dissuade claimants from pursuing Aarhus Convention claims.  

Some corroboration of our results can be seen in the significant impact of these changes to 

environmental JR compared to the lesser impact on total JR data, as seen in Graph 1B. The 

2017 CPR Amendments were targeted towards environmental JRs (and it is worth repeating 

that these make up a small but significant proportion of the number of JRs overall). 

Specifically, following the 2017 amendments (between datasets 4 and 5) there was a 25% 

decrease in the number of applications for Aarhus Convention claims. In comparison, for JRs 

generally, between 2017 and 2018, the decrease was just 14% (and likely not all of which will 

be attributable to environmental JR claims).  Notwithstanding, it is likely that the reduction in 

 
69 Ministry of Justice Response to EIR dated 2nd October 2019. 
70 For example, if there is a ‘rolled-up’ hearing and an ongoing dispute raised by defendants as to whether they 
have enough information to decide to challenge the level of caps, reserve their position, and then do so later after 
protracted correspondence and once costs are greatly increased closer to trial. 
71 See, Second progress review of the implementation of decision V/9n on compliance by the United Kingdom with 
its obligations under the Convention (2014) paras 83-84. Available here. 

https://www.unece.org/fileadmin/DAM/env/pp/compliance/MoP5decisions/V.9n_United_Kingdom/Second_progress_review_on_V.9n_UK_final.pdf
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the availability of legal aid is a contributing factor in terms of the number of cases being brought 

for both environmental and other JRs.  

Notwithstanding the above, since 2018 the fall in the number of applications for Aarhus 

Convention claims has flattened-out slightly (but continued). This may reflect the impact of 

further amendments to the CPR in 2018 that aimed to clarify some of the uncertainty following 

legal proceedings by Friends of the Earth, the RSPB and ClientEarth (and indeed the judgment 

itself).72 The judgment provided some welcome clarity regarding what is to be included in the 

schedule of financial resources, improved privacy requirements (though the efficacy of the 

new rule remains to be seen), and the limited points at which cost caps can be varied. If this 

is correct, it tends to support our observations above.  

Nonetheless, it is concerning to note that overall the number of applications has continued to 

fall - and certainly has not risen – given the accepted public interest nature of environmental 

JR cases (an important premise of the Convention).  

Conclusion 

The data shows a concerning trend of decreasing applications for both JRs generally and 

environmental JRs. In the absence of a Ministry of Justice monitoring programme or further 

information to the contrary, there appear to be some clearly discernible adverse trends for 

environmental claimants. The introduction of CPR amendments in 2013 positively influenced 

the number of applications for Aarhus Convention claims. However, legislative reforms since 

then, namely the introduction of the Criminal Justice and Courts Act in 2015 and the CPR 

Amendments in 2017 appear to have had the opposite effect. 

In particular, we would highlight that the disproportionate impact of these changes on the much 

smaller number of Aarhus Convention claims being brought is of wider concern. As a remedy 

of last resort, JR can be the final mechanism for individuals, community groups and 

environmental NGOs to raise and resolve issues that are also of broad public interest. The 

point being that it is not just about ‘one less case for the government or court to deal with’ but 

there is an important wider societal and negative impact from an environmental case not being 

heard. The declining applications could also be reflective of a growing lack of faith by civil 

society in the legal system as an effective check on public authorities and government 

departments in the environmental field.  

  

 
72 RSPB, Friends of the Earth Ltd and ClientEarth v SofS for Justice and Lord Chancellor (n 50).   
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2. The number of applications successfully challenged by 

defendants as Aarhus Convention claims  
There has been an increase in the number of challenges by defendants to the status of claims 

as Aarhus Convention claims, followed by a steep fall 

Dataset Dataset 1:   
1 Apr 2013-
31 Mar 
2014  

Dataset 2:  
1 Apr 2014 
– 31 Mar 
2015 

Dataset 3: 
1 Apr 2015 
– 31 Mar 
2016  

Dataset 4: 
1 Apr 2016 
– 27 Feb 
2017  

Dataset 5: 
28 Feb 
2017 – 31 
May 2018  

Dataset 6: 
1 June 
2018 – 14 
May 2019 

No of applications 
for JR identified on 
Form N461 as AC 
claims 

114 152 182 158 160 119 

No of applications 
successfully 
challenged by 
defendant as AC 
claims  

1 9 4 11 26 2 

% of applications 
successfully 
challenged by 
defendant out of 
applications 
identified as AC 
claims 

1% 6% 2% 7% 16% 2% 
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Overall, the number of claims successfully challenged by the defendant as not being Aarhus 

Convention claims has risen significantly, initially from data set 3 (April 2015 – March 2016), 

and then even more so since April 2016. In particular, the number of successful challenges 

increased by 58% between dataset 4 (1 April 2016 – 27 February 2017) and dataset 5 (28 

February 2017 – 31 May 2018).  

Graph 2A shows the percentage of applications for JR identified as Aarhus Convention claims 

where the status was successfully challenged by the defendant out of total numbers of claims 

made (not as a proportion out of total challenges made). On that basis the number of 

successful challenges to the status of these claims more than doubled between February 2017 

and May 2018 from 7% in dataset 4 to 16% in dataset 5.  

However, we await data from the Ministry of Justice concerning the number of total challenges 

made annually, and therefore what the actual success rate is. Even so, it is clear the number 

of successful challenges has increased, and then (inexplicably) dropped off. This dropping off 

in dataset 6 (1 June 2018 – 13 May 2019) may well be an anomaly in the data provided. 

Impact of CPR Amendments 2013 
Graph 2A shows that while there are variations in the number of applications successfully 

challenged by defendants as Aarhus Convention claims between datasets 1 and 4, the general 

trend is a modest and continuing increase. An initial increase in challenges is unsurprising 

given that the ECPR, and the possibility of challenging the status of claims as Aarhus 

Convention claims, did not exist before 2013. Furthermore, a new system will always be tested 

by the new cases coming through. 

Impact of CPR Amendments 2017  
The 2017 CPR amendments relaxed the sanction for defendants unsuccessfully challenging 

the status of Aarhus claims from indemnity costs to a standard cost assessment. In its report 

on decision V/9n to the sixth session,73 the Aarhus Convention Compliance Committee 

expressed concern that, following the February 2017 amendments, defendants who 

unsuccessfully challenged the status of the claim as an Aarhus claim would now normally be 

ordered to pay the costs of those satellite proceedings on the standard basis only. The 

Committee had observed that by decreasing defendants’ potential costs exposure, this 

amendment would increase the likelihood of such challenges and, as a result, increase rather 

than decrease the potential costs and uncertainty for claimants in proceedings subject to 

Article 9 of the Convention.74  

Graph 2A supports this prediction as it shows a very significant increase of 58% in the number 

of successful challenges after dataset 4 (i.e. 27 February 2017, the date from which the CPR 

Amendments take effect).  We await further data to confirm any trend regarding the proportion 

of total challenges made to the status of Aarhus Convention claims that were successful.  

We would also like to emphasise two additional concerns. Firstly, in cases where the claimant 

faces arguing the status of their claim, the dissuasive force of these challenges is heightened 

by the introduction of cost cap variations, as mentioned above. This additional uncertainty and 

potential financial risk is likely having a negative impact on the number of cases being brought. 

Secondly,  the costs associated with defeating such an application are not recoverable in full 

by claimants, thus unfairly increasing the overall cost burden for claimants and providing the 

opportunity for challenges to be used tactically against claimants of lesser means. 

 
73 Decision V/9n (n 20). 
74 Decision V/9n (n 20) 68. 
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Changes since June 2018  
There is a significant fall in challenges in dataset 6 (1 June 2018 – 14 May 2019) which 

requires further consideration. We await further data from the Ministry of Justice to confirm 

whether this is a data anomaly or indicative of a wider change. Again, we would urge the 

Ministry of Justice to put a system in place to enable the public to access and evaluate reliable 

data in a timely manner. 

Conclusion  
For now, the data shows that the proportion of total applications successfully challenged as 

Aarhus Convention claims increased between 2013 and February 2017 and then increased 

substantially between datasets 4 and 6. It is likely that the substantial increase in challenges 

from and including dataset 4 is the result of decreasing cost exposure for defendants 

unsuccessfully challenging the status of Aarhus Convention claims as a result of the 2017 

CPR amendments. As we know the total number of Aarhus Convention claims was in decline 

during this period, it suggests a concerning picture of increasingly aggressive behaviour in 

defendants. 

Notwithstanding the above, we accept that some claimants who would not otherwise benefit 

from costs protection may also be pushing the boundaries (and there have been some 

successive changes to the definition of what qualifies as an Aarhus Convention claim in the 

CPR). The true picture of total challenges made, and the actual success rate, is needed to 

draw further conclusions. 

 

 

.  
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3. The number of cases in which permission is granted  
The number of cases granted permission to proceed has decreased since April 2016.  

Dataset Dataset 
1:   
1 Apr 
2013-31 
Mar 
2014  

Dataset 
2:  
1 Apr 
2014 – 
31 Mar 
2015 

Dataset 
3: 
1 Apr 
2015 – 
31 Mar 
2016  

Dataset 
4: 
1 Apr 
2016 – 
27 Feb 
2017  

Dataset 
5: 28 
Feb 
2017 – 
31 May 
2018  

Dataset 
6:  
1 June 
2018 – 
14 May 
2019  

Total no. of applications in 
which permission to proceed 
was granted   

42 63 81 67 62 46 

% of applications granted 
permission out of total number 
of Aarhus JR applications   

37% 41% 45% 42% 39% 39% 

 

 

Graph 3A shows a significant decrease in the number of applications for which permission 

was granted after dataset 3 (1 April 2015 – 31 March 2016), before plateauing at around 4 per 

month in dataset 5 (28 Feb 2017 – 31 May 2018) and dataset 6 (1 June 2018 – 14 May 2019). 

Similarly, and taking the changes in the number of applications into account, Graph 3B shows 

the percentage of total applications where permission to proceed was granted follows a 

parallel trend.  
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Impact of CJCA 2015  
The fall in the number of cases being granted permission to proceed after dataset 3 appears 

to correlate with the introduction of the Criminal Justice and Courts Act 2015, taking into 

account a time lag between a reform becoming effective and cases coming through the system 

(as noted on p20). The new “test” lowers the threshold at which the court can refuse 

permission (or relief) from inevitability to a high degree of likelihood that the outcome of the 

challenged decision would be the same even if the illegality complained of were corrected. 

The mandatory nature of the requirement requires judges to dispose of cases at an earlier 

stage when it is engaged. This gives defendants an additional argument to deploy (and one 

they can be in significant control of being the decision-taker with all the information to hand) 

even though the illegality alleged could be obvious, likely or probable. If defendants raise these 

issues at permission, the court is under a statutory duty to consider it.  

This drop in permissions, when considered in context with the decreasing number of Aarhus 

Convention claims being brought in the first place, adds to the picture of a chilling effect from 

legislative reforms in this area.  
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Comparison to total JRs  
Graph 3C shows the proportion of JR applications and environmental JR applications that are 

granted permission to proceed out of the total number of applications made. The data indicates 

that environmental JRs are more likely to be granted permission to proceed than JR 

applications overall. This shows that there are meritorious cases being brought by 

environmental claimants as they pass this key procedural hurdle of whether or not they are 

arguable (and so have a real prospect of success) much more frequently than other JR 

claimants (more than twice as much) – in contrast to the Government’s stated basis for the 

2017 reforms.75  

However, current trends show that the percentage of total environmental JRs being granted 

permission has fallen since April 2016, as discussed above, whilst the percent for general JRs 

is slowly starting to increase. Given that the legislative reforms impacting on permission apply 

 
75 See, Ministry of Justice, Government Response, ‘Cost Protection in Environmental Claims’ (2016) para 10: “10. 
The government believes that the changes will not prevent or discourage individuals or organisations from bringing 
meritorious challenges…..Other changes should, however, deter unmeritorious claims which cause delay and 
frustrate proper decision making, without undermining the crucial role which judicial reviews and reviews under 
statute can have as a check on public authorities.” Available here. 
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across the board, this could be reflective of other factors outside the environmental law field 

(or outside the limits of current data). For now, there remains a difference in favour of 

environmental JRs over other JRs being granted permission, of around 50%.  

Conclusion  
It is reasonable to assume that a significant factor in the reduction of Aarhus Convention 

claims being granted permission to proceed is the passage of the Criminal Justice and Courts 

Act in 2015 and the introduction of the “substantially different outcome” test in s.84. This 

mandatory requirement requires the court to dispose of cases at an early stage in proceedings 

and provides defendants with an opportunity to deploy arguments that must be considered. 

The fall in permission rate is concerning as, when combined with the falling number of 

applications (as shown in section 1), it suggests deteriorating levels of access to justice. 

Finally, the number of Aarhus Convention claims granted permission remains higher than that 

for JRs generally, demonstrating that environmental cases are meritorious in comparison. It 

also emphasises the importance of having a robust system of JR in place to regulate the 

environmental decisions, acts and/or omissions of public bodies.  
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4. The number of cases ultimately successful for the 

claimant  
Success rates are low; the average number of cases per month that are ultimately successful 

for the claimant at final hearing has fallen by nearly 35% since 31 March 2016; but, 

environmental success rates are higher than for JRs generally. 

Dataset Dataset 1:   
1 Apr 2013-
31 Mar 
2014  

Dataset 2:  
1 Apr 2014 
– 31 Mar 
2015 

Dataset 3: 
1 Apr 2015 
– 31 Mar 
2016  

Dataset 4: 
1 Apr 2016 
– 27 Feb 
2017  

Dataset 5: 
28 Feb 
2017 – 31 
May 2018  

Dataset 6: 
1 June 
2018 – 14 
May 2019 

No of 
applications 
for JR 
identified on 
Form N461 as 
AC claims 

114 152 182 158 160 119 

No. of 
applications 
that were 
ultimately 
successful for 
the claimant  

8 13 22 11 12 5 

% of 
applications 
successful out 
of initial 
applications 
identified as 
AC claims 

7% 9% 12% 7% 8% 4% 
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This data shows that between dataset 1 (April 2013 – March 2014) and dataset 3 (April 2015 

– March 2016), the number of applications that were ultimately successful for the claimant was 

increasing. However, the success rate fell significantly between dataset 3 and dataset 4 (April 

2016 - February 2017) and has continued to decrease thereafter.  

 

Graph 4B shows two datasets. The green line shows the percentage of applications that were 

ultimately successful out of the total number of applications identified as Aarhus Convention 

claims. The data shows that only a very small percentage of total applications are ultimately 

successful for the claimant at final hearing. After dataset 3 this falls by two-thirds from 12% to 

4% being ultimately successful (in real terms this represents a fall from 22 successful cases 

in dataset 3 to only 5 in dataset 6). This, by any means, is a very substantial drop and a 

significant cause for concern.  Since June 2018 alone, success rates have halved again from 

8% to 4%, which is again very concerning. 

The blue line shows the percentage of applications that were ultimately successful out of those 

granted permission and proceeding to a substantive hearing, i.e. the success rate of cases 
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deemed arguable.  Similarly, this shows a significant decrease from dataset 3 (1 April 2015 – 

31 March 2016), resulting in a fall of over 50%. As we have seen above, the number of cases 

being granted permission is already less than half of the total number of original applications 

(see section 3). This fact, combined with increasingly low success rates at final hearing, 

reveals a deteriorating picture.  

 

Comparison to overall JRs and the impact of the Aarhus regime  
Nonetheless, Graph 4C demonstrates that environmental JRs have a proportionately higher 

success rate when compared to other JR claims.   

For other JR claims (green line), success rates have not increased beyond 4% between the 

period of 2007 and 2017, and thus sit significantly below the success rates for environmental 

JRs, the latter of which peaked at 12% in the period from April 2015-March 2016 (dataset 3). 

Following 2013, there was an initial increase in the percentage of successful applications for 

claimants for all types of JR, including environmental. For non-environmental JRs, this rise is 

likely to be due to the removal of immigration statistics from JR data in 2014. These enjoyed 

a very low success rate but were large in number.76 However, after 2014 the proportion of 

 
76 Ministry of Justice (n 62) 10.  
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successful cases out of the total number of JR applications, steadily falls to between 2-4%. 

Despite the parallel decrease in success rate of environmental JRs since 2016 to just 8% in 

2017, this remains double that of the highest success rates for JRs generally at the time. All 

the same, since 2018, for both environmental and normal JRs, success rates have been 

around or below 4%.   

Though this could be a positive story for how environmental cases fare in comparison to other 

types of JR, the success rate is still worryingly low considering the low starting point, small 

number of Aarhus Convention claims generally, and that the overall number of such cases are 

declining. In real terms, this means that in dataset 6 (1 June 2018 – 14 May) there were 114 

unsuccessful cases (out of 119) - the same amount as the total number of Aarhus Convention 

claims in 2013. It is entirely possible that an important number of these could represent 

significant and strategically important failures in environmental protection. Obviously, the 

converse argument is that the decisions taken were found to be lawful and challenges should 

not have been brought, but that would be overly simplistic in light of the real-world implications, 

established problems with standards of review, and findings in this report.   

 

Graph 4D shows the changes in the number of applications for environmental JR and the 

number of successful cases since 2000. Between 1999 and 2002, the likelihood of success 

for environmental JR was 7%,77 however today it is nearly half that figure. When combined 

with the fact that there are over twice as many cases issued today than in 2002, the impact of 

this falling success rate is much more significant.  

 
77 Macrory and Woods (n 64) 60.   
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Possible reasons for declining success rates 
The steep fall in success rates from dataset 3 (1 Apr 2015 – 31 March 2016) cannot be readily 

explained by legislative reforms immediately prior to, or during, the relevant period. The effect 

of the CJCA 2015 was, amongst other things, to introduce a lower threshold at which the court 

can refuse permission or remedy and would not be expected to impact hugely on success 

rates at first instance, especially given we have defined success as the claim being allowed 

only. We briefly consider other issues that may be in play here. Although there is no statistical 

basis for these suppositions in the data, they are based on considerable practical experience. 

One possibility is that public bodies, operating in an increasingly litigious society, have got 

better at making lawful decisions. This is not to say that they are always decisions that 

claimants would welcome, or represent good environmental governance, but they may be 

decisions that are more difficult to challenge. Another possibility is that the nature of the 

applications has changed in recent years. A higher than average number of claims premised 

on substantive issues around the merits of the decision may be expected to perform less well 

than those predicated on largely procedural grounds (due to harder legal thresholds to reach 

to be successful). However, while that may explain short-term fluctuations, it does not readily 

explain a trend that inexplicably starts in 2015 and continues to persist after four years. Indeed, 

from the 2013 reforms we see increased numbers of claims and increasing success too.  

There are two further factors that support that conclusion. Firstly, if claimants were encouraged 

to “chance their arm”, i.e. to bring cases with lower prospects of success, we may have 

expected to see this change following the introduction of the new costs regime in 2013, which 

restricted the claimant’s liability for adverse costs. However, as above, success rates as a % 

of total (but increasing numbers) of Aarhus Convention claims continued to rise. Secondly, the 

environmental claimant legal market is quite small and so, broadly speaking, one could expect 

a very significant proportion of the relatively small number of cases to be taken by the same 

experienced legal teams (in-house or firms) and representatives exhibiting similar 

approaches. It therefore doesn’t seem likely that the decline in success rate is resulting from 

a higher proportion of “poor” cases.  

Another possibility is a change in the judiciary as High Court judges either retire or are 

promoted to the Court of Appeal and new judges join ‘the Bench’. However, there is no obvious 

reason why small changes in personnel would lead to any significant, ongoing change in 

outcomes, unless environmental and planning cases are being regularly passed to a subset 

of judges who then exhibit discernible bias or a particular approach.  

One final possibility is a change in judicial culture more broadly. While the judiciary remains 

wholly independent of Government, changes in political leadership signal societal changes 

and, possibly, subtle differences in judicial approach in response to this. This could particularly 

be so where successive Ministry of Justice reforms are presented as dealing with ‘nuisance’ 

claimants or ‘unmeritorious’ claims, to correct the system, or are otherwise not claimant 

friendly. It is therefore possible that Government initiatives designed to reduce the number of 

environmental cases being brought (heralded by Ministerial statements that the process of JR, 

is being “abused” by claimants78) have shifted the judiciary to a more ‘establishment’ approach 

 
78 See Ministry of Justice (2012) Judicial Review: Proposals for Reform (here) and the Ministerial Foreword in the 
Government’s response to a separate public consultation in 2013 on JR (Judicial Review – proposals for further 
reform: the Government response) (2014) in which the Lord Chancellor and Secretary of State for Justice Chris 
Grayling MP said: “I believe in protecting judicial review as a check on unlawful executive action, but I am equally 
clear that it should not be abused, to act as a brake on growth. In my view judicial review has extended far beyond 
its original concept, and too often cases are pursued as a campaigning tool, or simply to delay legitimate proposals. 
That is bad for the economy and the taxpayer, and also bad for public confidence in the justice system”. 

https://consult.justice.gov.uk/digital-communications/judicial-review-reform/supporting_documents/judicialreviewreform.pdf


36 
 

in recent years (notwithstanding the lack of evidence for the reforms). This could tie in with 

apparent and specific drops in success rates following on from the 2015 and 2017 reforms. 

As highlighted previously, we cannot be sure that any of these possible explanations are 

correct although they are plausible and chime with direct practical experience. However, we 

can say with certainty that the legislative reforms noted in this report do not appear to offer a 

full rational explanation for the ongoing, and concerning, decline in success rates at first 

instance as demonstrated post March 2016 (dataset 3). This is an area that deserves further 

attention. 

Conclusion  
Not only is the fall in success rates of concern in and of itself, it is possible that declining 

success could play a further negative role in discouraging potential claimants with legitimate 

cases to bring environmental claims in the first place. This is clearly not in the public interest. 

If the courts are not providing (and are not seen to be providing) an effective and fair 

mechanism to deal with legitimate grievances, then this poses a systemic threat to 

environmental governance and our democratic society.  

It is important to consider that these conclusions are based on a conservative definition of 

success as where the ‘claim was allowed at the substantive hearing’, as opposed to the real-

world impact/implications or of the legal remedy provided. Neither does it allow detailed 

consideration to be given to the restrictive standard of substantive review currently applied by 

the courts (and being scrutinised by the Aarhus Convention Compliance Committee at the UN 

in November), or other more detailed case outcomes (such as those claims that settle before 

trial – although it is considered this number will be small).  
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Key conclusions and recommendations: the effect of 

legislative reforms on access to justice in England and 

Wales 
 

The data suggests that legislative reforms have made access to justice less accessible. A 

combination of the fall in the number of cases, an increase in challenges by defendants to the 

status of Aarhus Convention claims (thus potentially removing costs protection), a fall in cases 

being granted permission, and, an overall fall in success rate all creates a concerning picture 

of an uninviting and challenging system that can (and does) deter claimants. Indeed, we would 

suggest the findings in (1) could already be indicative of a loss of public faith in JR as an 

effective (or even fair) means of redress due to declining numbers of claims. 

In light of accelerating environmental degradation, and the continuing rise in public concern 

for environmental issues, especially climate change, it is imperative that the UK maintains a 

clear, transparent and accessible system of review that provides citizens with an effective and 

affordable means of holding decision-takers to account when the need arises. In order to 

facilitate the broad access to justice required by the Convention, the administration of justice 

in environmental matters must be better adjusted towards claimants’ needs, and less about 

managing the numbers of claims down and/or evading the provision of effective remedies. 

Ultimately, that will depend on credible and more confident governance, that is not afraid of 

public challenge on controversial environmental decisions within a democratic system. 

 

The number of Aarhus claims has fallen significantly since April 2016  

The fall in the number of Aarhus Convention claims post 2015 could result from numerous 

factors. However, the Ministry of Justice data suggests that the combination of the CJCA 2015 

and CPR 2017 reforms (and most particularly the requirement to file a financial statement 

when applying for JR, the lack of certainty over financial exposure and changes to the costs 

rules for challenging the status of Aarhus Convention claims) are strong contributing factors.  

In order to address this change, the system as a whole needs to work well for claimants, which 

means it is clear, consistent, not prohibitively expensive and with advance certainty over 

exposure as far as possible. It also needs to allow for effective redress (strong standards of 

review and effective remedies). We acknowledge that some of this is beyond the analysis of 

this report, but it is important to emphasise that the system as a whole must work for claimants 

if it is to work at all, and the balance currently struck is too far the other way. Even though 

claimants may lose their case they should still feel like they have had a fair hearing and a fair 

opportunity, and the public interest is served by environmental cases coming forwards. 

Recommendations:  

• We recommend the reinstatement of a slightly modified version of the 2013 Aarhus fixed 

cost caps regime.  

 

Despite minor imperfections, the 2013 regime worked and significantly improved access 

to justice by providing advance clarity and certainty with regards to adverse costs 

exposure. The caps should be set at a maximum of £5,000 for individuals and £10,000 in 

all other cases and apply throughout the duration of the first instance proceedings. The 

level of these caps should be reduced where it can be shown that figures are prohibitively 

expensive for a claimant. This cap should also remain throughout all other stages of 

proceedings. The imposition of a new additional cap (at the same levels) upon any appeal 

should be granted exceptionally and only where this can be proven to be not be 
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prohibitively expensive for the claimant, taking into account all costs incurred up to that 

point. The default position should be the same cap remains in place for all appeals, 

because it represents the limit already set above which it is ‘prohibitively expensive’. We 

also recommend the removal of the reciprocal cap of £35,000 on the costs recoverable by 

successful claimants. There is no basis for a reciprocal cap in the Aarhus Convention and 

it can render complex environmental cases "too expensive to win". 

 

• This would negate the requirement for claimants to provide a statement of financial 

information when submitting the claim form (unless applying for a reduction in the cap). It 

would also address the emerging tendency for defendant public bodies to request intrusive 

and detailed information (which can act as a deterrent for claimants) and challenge the 

level of the cap, even at late stages of the proceedings. 

 

• Clearer and more tightly drawn provisions are required in any event to manage the costs 

position on appeal up to the Supreme Court. 

 

• This should then be monitored and followed by an evidence-based consultation that 

explores how best to ensure all Aarhus Convention claims under Article 9 of the 

Convention are not ‘prohibitively expensive’ for claimants, such as: reducing court fees, 

instigating ‘qualified one-way costs shifting’,79 payment of costs from central funds; and/or, 

as the case may be, on retaining the above system.  

The number of challenges to the status of Aarhus Convention claims is rising; further 

data is required to verify success rate trends 

The data shows that the number of successful challenges has increased and, as would be 

expected, the proportion of total applications that this represents has increased as well. We 

await further data to establish if this is because there are increasingly more challenges overall 

(we consider this likely given current data) and to discern the success rate of those challenges.  

There are several reasons why the number of challenges could be rising including more 

aggressive defendants and a diminished cost exposure from bringing such applications. There 

may also be an element of ‘boundary testing’ of definitional concepts as new changes bed in. 

Ultimately, until we receive further data, we cannot conclude whether the majority of these are 

well-founded challenges or whether the system facilitates defendants in challenging the status 

of Aarhus Convention claims to exert leverage.  

Recommendation:  

• We recommend the 2013 indemnity basis for costs awards for unsuccessful challenges to 

Aarhus Convention claims be reinstated. This would mitigate aggressive behaviour by 

some defendant public bodies by reversing the cost exposure and – crucially - avoid an 

amount of unrecoverable costs for claimants who successfully defend such challenges to 

their eligibility to costs protection. 

 

• We also recommend clearer rules and guidance to ensure challenges are made on an 

informed basis and environmental claimants receive the full benefit of Aarhus protection, 

to which they are entitled.  

The number of cases granted permission has fallen since early 2016 

 
79 i.e. that unsuccessful claimants do not have to pay adverse costs, but can recover own costs when they win, 
thereby not being ‘prohibitively expensive’ in either case. 



39 
 

The fall in permissions being granted following April 2016 is likely reflective of the passage of 

the Criminal Justice and Courts Act 2015 and the introduction of the “substantially different 

outcome test”. The mandatory nature of the requirement will mean judges dispose of cases at 

an earlier stage notwithstanding the likelihood that the unlawfulness alleged is realistic or 

likely, whilst also affording defendants an additional argument to deploy to this effect. If 

defendants raise these issues at permission, the court is under a statutory duty to consider it.  

The chilling effect of this legislative reform further decreases the number of cases being heard 

and thus those that have the opportunity for a successful outcome.  

Recommendation: 

• We recommend that Aarhus Convention claims are exempt from the requirements of 

section 84 of the Criminal Justice and Courts Act 2015, namely that permission to JR is 

refused where it appears “highly likely that the outcome for the applicant would not have 

been substantially different if the conduct complained of had not occurred”. We would 

suggest this should be considered for other non-environmental JRs too. 

 

• Alternatively regarding section 84, while it is conceptually undesirable in principle to allow 

defendants to ‘get away’ with unlawful behaviour due to the claimant being declined 

permission or a remedy (on the basis that the Judge agrees the same decision would have 

been made even if lawfully conducted) there are practical arguments for this. However, 

the authors recommend that this should not prevent a case being given permission, if it is 

to apply at all. Unlawful conduct should be judged and exposed at court in any event. 

There are sound public policy reasons for doing so, not least in the wider benefit of stating 

the law, and that claimants feel they are fairly treated within an effective legal process, and 

that justice be seen to be done (at least to some extent). That said, the Aarhus Convention 

does require access to an effective remedy too, so this approach may not lead to full 

compliance. 

The success rate of environmental JRs has fallen substantially since April 2016 

The data shows that a small percentage of cases are ultimately successful for the claimant 

and that the percentage has fallen since 2015. The CJCA 2015 could be partly responsible for 

this but that would not necessarily explain the continuing decline  in success rates today (or 

the extent of it overall). It is possible that some other factor(s) are in play here, including the 

approach within the judiciary for environmental JRs.  Whilst ultimate success rates remain 

higher than for non-environmental JRs, this difference is decreasing and increasingly 

marginal.  

Recommendation: 

• We recommend conducting a full review to identify why Aarhus Convention claims’ 

success rates at permission and first instance are falling. This should extend beyond cost 

considerations to encompass other issues such as judicial attitudes and the standard or 

intensity of review by the courts. 

 

Other recommendations 
This report does not evaluate other aspects of the Aarhus costs regime (or JR more generally) 

that impact on the number of cases brought and/or their eventual success rate. The authors 

of this report have raised concerns about surrounding issues in correspondence with the 

Government and the Aarhus Convention Compliance Committee and we would recommend 

that further analysis is undertaken on these issues. They include, for example: 
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Costs 

• Reciprocal cap - there is anecdotal evidence to suggest that the reciprocal or cross-cap 

of £35,000 continues to be a problem in complex environmental cases. For example, whilst 

successful in their challenge to the lawfulness of certain aspects of amendments to the 

Aarhus costs regime in 2017,80 the claimants were unable to recover their full legal costs 

because of the impact of the cross-cap. There is no basis for the cross-cap in the 

Convention and in light of the Compliance Committee’s clarification that fairness in Article 

9(4) of the Convention refers to what is fair for the claimant, not the defendant public 

body81, we recommend that it is removed from the CPR. 

 

• Own Costs - similarly, ‘costs neutrality’ or where each party bears their own costs, as is 

currently operating in the Tribunal system of England and Wales, can have the same 

deterrent effect – making cases ‘too expensive to win’ as you cannot recover the cost of 

doing so. 

 

• Multiple caps - the UK maintains that the basis for separate costs caps for each claimant 

is to provide fairness and proportionality to all the parties while ensuring the costs of the 

claim are not prohibitively expensive. Once again, there is no basis for this rationale - the 

concept of “fairness” in Article 9(4) of the Convention refers to what is fair for the claimant.  

Moreover, this feature of the present system results in unnecessary practical difficulties 

for claimants. 

 

• Cross-undertakings in damages – CPR Practice Direction 25A provides the court with 

discretion to award interim injunctive relief without requiring a cross-undertaking in 

damages in Aarhus cases. This should be made clearer and more certain: that once a 

fixed costs cap is set, beyond which prohibitive expense would be experienced, then no 

cross-undertaking should be awarded. Where a costs cap has not yet been set, then due 

regard should be had to the default caps and the likely total costs liability of the claimant 

in the proceedings, such that an additional costs burden is not created. The overall 

outcome for the claimant should be broadly the same, with or without the possibility of a 

cross undertaking. 

 

• Public funding – Both the preambles to the Aarhus Convention and Article 9(5) expressly 

recognise that members of the public may need assistance in order to secure their rights 

of access to environmental justice. However, legal aid is not available unless permission 

is granted to bring JR proceedings82. This may have the effect of dissuading claimants 

from bringing proceedings in the first place (which links to the decreasing numbers of 

cases being granted permission to proceed). Moreover, a local community may often have 

to find a considerable “community contribution” to benefit from public funding and, in any 

event, it is not available for environmental NGOs. Legal aid provision should be expanded. 

 

• Intervener’s costs – Indicative data received from the London Administrative Court Office 

shows that there has only been one application to intervene in the High Court between 

 
80 RSPB, Friends of the Earth Ltd and ClientEarth v SofS for Justice and Lord Chancellor (n 50). 
81 See, Findings and recommendations in Communication ACCC/C/2008/33 concerning compliance by the United 
Kingdom of Great Britain and Northern Ireland (2011) 135. Available here. 
82 Civil Legal Aid (Remuneration) (Amendment) Regulations 2015/898 s.2(3).  

https://www.unece.org/fileadmin/DAM/env/pp/compliance/C2008-33/Findings/ece_mp.pp_c.1_2010_6_add.3_eng.pdf
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July 2016 and May 2019, which was refused.83 Similarly at the Court of Appeal there has 

only been one intervention in this time.84 We consider it likely that the introduction of new 

cost rules for interveners through the CJCA 2015 is a strong reason for the reluctance to 

intervene, but we are seeking further information on this point.  

Timeliness 

• Time limits - The introduction of the very short (six week) time limit for applying for 

permission to JR in planning cases can make it very challenging for claimants to find 

lawyers, fundraise and secure legal opinion in sufficient time to issue proceedings. In 

addition, there is an increasing tendency for defendants to delay responding to Pre-Action 

Protocol correspondence until after the limitation deadline. This is causing claimants to 

have to issue proceedings “blind” (i.e. without any response from the defendant on their 

likely defence) and then apply to the court to stay the proceedings to avoid any risk of 

costs. There have been cases in which defendants have opposed a stay. Moreover, for 

non-planning cases a claim form must be filed “promptly” and, in any event, not later than 

3 months after the grounds to make the claim first arose (CPR 54.5(1)). The uncertainty 

around the meaning of promptly is unhelpful and an added burden on claimants at the 

crucial stage of the proceedings. The promptly requirement should be removed, and a 

more reasonable timeframe for the issuing of claims in planning cases specified. 

 

Standard of review in JR 

 

• Concerns have been raised about a general failure by the UK to provide an adequate 

review of the “substantive legality” of certain decisions, acts and omissions in accordance 

with Articles 3(1) and 9(2), (3) and (4) of the Aarhus Convention. Communication 156 

challenges the restrictive nature of JR, including the focus principally being on procedural 

issues and the very high threshold for irrationality or Wednesbury unreasonableness.85 

The Communication was declared admissible in 2018 and a Hearing will be held at the UN 

in Geneva on 5th November 2019.  

 

 

  

 
83 CO/4922/2017.  
84 C1/2016/2662.  
85 Communication ACCC/C/2017/156 (n 23). Available here.  

https://www.unece.org/environmental-policy/conventions/public-participation/aarhus-convention/tfwg/envppcc/envppcccom/acccc2017156-united-kingdom.html
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Annex 1  

Standardising the EIR data  
1. May 2015 data is repeated in two of the datasets (dataset 3 and 4) 

The total number of applications for JR identified on form n461 as AC claims between 1 April 

2015 and 31 May 2015 = 20 cases 

So, 20 cases over 61 days = 20/61 = 0.3279 cases per day on average 

So, for April alone, the amount of cases per month would be 0.3279 x 30 days = 9.836 cases 

per month  

And for May would be 0.3279 x 31 days = 10.164 cases per month  

We could then add the April amount to dataset 4 to make dataset 4 of an equal length to the 

previous 3 datasets (namely 365 days) so, the amount of applications for JR identified on form 

N461 as AC claims between 1 April 2015 and 31 March 2016 = 173+9.836 = 182 (rounded 

down).  

As a result, May 2015 only appears once in data (edited dataset 3). 

2. Pre-2013 data differs in format and accuracy. Data regarding access to justice in 

environmental cases was not recorded completely. Although some surveys have 

been done to collate this information, it remains fragmented and incomplete. 

Due to limited empirical data held by the Ministry of Justice and time constraints, we have 

relied purely on anecdotal data for gaining a picture from before 2013. The incomplete nature 

of it has not been an obstacle to this process but has limited the statistical comparisons we 

can do.  

3. Datasets are of a different length (e.g. dataset 3 is 61 days but dataset 4 is 334 days) 

We reorganised the data by calculating the average amount of cases per day for each period 

and calculating monthly averages in order to shift the time periods, so they were all of 365 

days or as close as possible.  

We added together datasets 5 and 6 to create a dataset that was as close to 365 days as 

possible (though in this cases, dataset 6 ends on February 27 so this is one month shorter 

than the previous ones). We have not edited this to make them more even to separate from 

28 February where the 2017 CPR amendments came into force.  

When plotting this data on graphs to see trends, we calculated the average per month. This 

removed any discrepancies due to unequal length of the datasets. Thus for dataset 1, 2 and 

3 which were all twelve months in length we divided the total numbers by 12, for dataset 4 

which was eleven months in length we divided the total amount by 11,  for dataset 5 which 

was fifteen months in length, we divided the total amount by 15 and for dataset 6, we divided 

by 11.5. 

4. Between 28 Feb 2017 and 31 May 2018, 14 cases with hearings listed not taken place 

and ‘curia advisari vult’ (CAV) cases86. As of Dec 2016, there were 3 open cases in 

data between 1 Apr 2013 and 31 May 201587 

All open cases have been universally excluded from data analysis and our conclusions.  

 
86 Ministry of Justice Response to EIR, dated 16 October 2018  
87 Ministry of Justice Response to EIR, dated 3 July 2017  


