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While none of our clients have yet 
had their cases substantively determined, 
it is clear that a large number of people 
scheduled to be removed on the 
Jamaican charter flight had unresolved, 
unconsidered circumstances that may 
ultimately result in a grant of leave to 
remain. Whether their removal was 
stayed by court order or deferred by the 
secretary of state herself, the number of 
people taken off the flight as a result of 
their individual circumstances serves 
as a timely reminder that the right to 
access legal advice must be protected as 
a fundamental right and a cornerstone of 
the British legal system.

Charter flights and access to justice

The secretary of state must give five 
working days’ notice to anyone being 
removed on a charter flight (Judicial 
reviews and injunctions, v20.0, Home 
Office, 10 October 2019, page 22). This 
is slightly longer than the usual 72 
hours required for detained persons 
being removed on a commercial flight. 
In theory, the extended notice period 
allows the person due to be deported 
an opportunity to seek legal advice and, 
where applicable, challenge the removal. 
In a procedural sense, what separates 
charter flight deportations from removals 
on a commercial flight is that issuing a 
judicial review in the former is not in and 
of itself a guarantee that the removal will 
be cancelled; usually it will be necessary 
to obtain an injunction. Frivolous and 
unmeritorious last-minute applications 
will rarely achieve the desired outcome. 

Anyone dealing with complex 
immigration cases will know that even 
five days is woefully inadequate if the 
firm is newly instructed. Very rarely 
will a client turn up with all the relevant 
documentation needed to effectively 
prepare a human rights and revocation 
application. The threshold to succeed in 
deportation cases is exceedingly high. To 
properly develop and argue these types 
of cases, one usually requires months of 
preparation to obtain disclosure of Home 
Office papers and CPS files, secure expert 
evidence and, not least, ensure that Legal 
Aid Agency funding is in place. Since the 
introduction of LASPO,4 immigration 
matters – including deportation – are 

no longer in scope and exceptional 
case funding is therefore necessary. At 
Duncan Lewis, we routinely encounter 
clients who have been turned away at 
legal aid surgeries and find themselves 
unrepresented or represented by privately 
paid solicitors, incurring fees that they 
cannot afford or being represented by 
firms without the requisite experience of 
running complex deportation cases.

Charter flight deportations are not 
rare. The week after the Jamaican charter 
flight, another flight was scheduled 
for Switzerland. We know of at least 16 
people who had their removal deferred on 
the basis of last-minute representations 
and referrals being made to the NRM as 
potential victims of trafficking.5 One week 
later, another charter flight departed for 
Pakistan. It transpired that one of the 
deportees had in fact secured an order 
from the court preventing his removal but 
he nevertheless found himself en route to 
Pakistan. The secretary of state returned 
him on a flight within a few hours.6 One 
can only imagine how absent the rule of 
law must have appeared to this man as he 
was bundled onto the plane. 

Charter flights: a breach of international 
law?

Returning to the Jamaican charter, we 
had reports during the night and in the 
following days of clients in the Heathrow 
detention centres being handcuffed and 
bundled into prison vans, despite the 
Court of Appeal order preventing their 
removal. They had their phones taken off 
them and were unable to contact their 
families or lawyers. They were driven 
through the night to an airfield near 
Doncaster, only to be returned to various 
detention centres the following day. 
Throughout the night and the following 
morning we received calls from terrified 
family members who were unable to 
contact their loved ones. This scenario – 
which one could compare to cattle being 
taken to the abattoir – illustrates the 
humiliation, terror and brutality involved 
in charter flight deportations. Add to this 
human suffering the burden on the British 
taxpayers: in the last quarter of 2019 
alone, the Home Office reportedly spent 
£443,000 on removing 37 individuals 
by charter flight.7 This amounts to a 
staggering £12,000 per person. 

The power to deport is a core legal 
weapon in a sovereign state’s toolbox, 
and no amount of campaigning or legal 
action will achieve an outright end to 
any government’s right to deport foreign 
national offenders, nor should this be the 
goal. However, what must be guaranteed 
is that an individual facing deportation 
has access to adequate legal advice; that 
their case is fully considered; and that 
if, ultimately, they are deported, this 
happens in a safe, humane and dignified 
way that does not create additional risks 
on arrival. None of these criteria apply to 
charter flight deportations, as illustrated 
by the Jamaican example above. On 
the contrary, deportation by charter 
flight is unnecessary and unjustifiable, 
and amounts to mass expulsion, which 
– for good reason – is unlawful under 
international law. 

While we may be some way off 
the courts accepting the idea that 
charter flights breach international law, 
it is evident that the nature of mass 
deportations leads to mistakes being 
made: administratively, procedurally and 
substantively. In a time with frequent 
legal aid cuts, limited resources and an 
increasingly hostile environment, these 
mistakes have devastating effects on 
those being deported: on the individuals 
themselves, their families and their wider 
communities. We should not accept 
a method of deportation that reduces 
individuals to collateral damage in the 
government’s pursuit of immigration 
control, and must continue to work to 
bring an end to this cruel and dangerous 
practice, the effects of which are complex 
and long-lasting. 

1	 Steven Swinford and Oliver Wright, ‘Home Office is 
“institutionally racist”, said report into Windrush 
scandal’,Times, 21 February 2020. 

2	 Richard Ford et al, ‘No 10 to examine “farce” of judicial 
reviews after Jamaican criminals saved from 
deportation’, Times, 11 February 2020. 

3	 We do not know how many of those 25 also had their 
removal stayed on the basis of their individual cases.

4	 Legal Aid, Sentencing and Punishment of Offenders Act 
2012.

5	 May Bulman, ‘Torture victims who endured slavery 
escape deportation by matter of hours after lawyers 
intervene’, Independent, 20 February 2020.

6	 May Bulman, ‘Home Office deports man despite court 
order ruling it illegal before flying him back to UK hours 
later’, Independent, 3 March 2020. 

7	 Diane Taylor, ‘Deportation flights for 37 people cost 
Home Office £443,000’, Guardian, 12 February 2020.

Maria Thomas is a solicitor in the public law department at 
Duncan Lewis. 
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policy ([2016] EWCA Civ 1113; March 2017 
Legal Action 28). It was common ground 
that the ‘benefit of the doubt’ principle 
applied; if there was uncertainty, the 
individual should be treated as a child 
and referred to a local authority.

Evidence was before the court as to the 
significant numbers who were initially 
assessed (under this policy) as adults 
and were later found to be children. 
Additionally, medical research has shown 
that the margin of error can be five years 
either side. In a very detailed majority 
judgment, it was held that the word 
‘significantly’ was insufficiently precise 
and thus the policy was unlawful. The 
policy was amended to coincide with 
the publication of the judgment and is 
as follows:7 

Two Home Office members of staff (one 
of at least CIO/HEO grade or equivalent) 
have separately assessed that the 
individual is an adult because their 
physical appearance and demeanour very 
strongly suggests that they are 25 years 
of age or over and there is little or no 
supporting evidence for their claimed age 
(para 55.9.3.1(C); emphasis in original).

Comment: The home secretary has 
applied to the Supreme Court for 
permission to appeal.

No need for second authority to assess 
separately

•	 R (SN, PN and CN) v Enfield LBC and 
Haringey LBC 
[2019] EWHC 793 (Admin),
29 March 2019

The claimants were the three children 
of SI, a Nigerian national who had 
come to the UK in 2010 as a visitor and 
overstayed. Their father, GN, who did 
not live with them, had been paying 
their rent until, SI claimed, October 
2017, when he also stopped seeing the 
children. The rented property was in 
Haringey. SI then briefly moved to an 
address in Enfield, paid for by a friend, 
Chidi, and then to the household of 
another friend, NE, also in Enfield. When 
he asked her to leave in August 2018, due 
to overcrowding, she applied to Enfield 
under Children Act 1989 s17. Enfield 
provided interim support, pending 
assessment.

Enfield, having contacted the third 
parties, considered that SI lacked 
credibility regarding many aspects of 
her story. Chidi denied ever paying rent 
for her. NE denied that she had stayed 
with him, and she could not describe 
his family composition accurately. The 
school said that GN regularly did the 
school run and on occasions came 
with SI. GN was contacted, was vague 
and then declined to return calls. The 
inconsistencies were put to SI and Enfield 
found her answers to be unsatisfactory. 

Enfield was therefore unable to conclude 
that the children were in need due to 
uncertainties around her relationship 
with GN and how they had been 
supported in 2018. Furthermore, there 
was insufficient evidence of the family 
ever having lived in Enfield, as the GP and 
school were in Haringey. Enfield made a 
referral to Haringey. Enfield proposed to 
end its support and SN challenged this 
decision.

It was pleaded that Enfield had 
wrongfully relied on lack of physical 
presence in Enfield, which informed and 
infected the s17 assessment process, 
making it shorter and inadequate, and 
the principal reason behind the negative 
decision. Enfield conceded it was an error 
of law, but the judge found that this error 
did not justify quashing the assessment. 
The assessment was still done in good 
faith and reasonable enquiries were 
made with sufficient diligence.

It was also pleaded unsuccessfully that 
if the claim failed against Enfield, then 
Haringey should be ordered to assess. 
The judge held that where more than 
one authority has a duty to assess, 
there is not obviously a need for two 
separate assessments. Given that 
Enfield’s assessment had been found to 
be lawful, it would not be appropriate to 
order another authority to duplicate the 
process. The claim was refused.

1	 http://migrationpolicy.org.uk/wp-content/
uploads/2019/11/eu-discussion.docx.

2	 See Local authority tables: children looked 
after in England including adoption 2017 to 
2018, DfE, 15 November 2018, table LAA1.

3	 Clare Jennings, partner, Matthew Gold 
Solicitors, and Megan Ward, caseworker, 
Central England Law Centre.

4	 www.nrpfnetwork.org.uk/Documents/
Childcare-2-year-old-extended-eligibility.
pdf.

5	 New guidance should have been issued 
in November 2019 but has not been. In 
the meantime, local authorities should 
continue using the August 2019 guidance. 
The DfE has stated that new guidance is 
likely to be issued in the spring. Thanks to 
Karen Ashton for this information.

6	 Yen Ly, solicitor, Scott-Moncrieff & 
Associates, London.

7	 https://assets.publishing.service.gov.uk/
government/uploads/system/uploads/
attachment_data/file/804785/Chapter-
55-detention-v26.0ext.pdf.

Karen Ashton is head of public law and 
community care at Central England Law 
Centre. Shu Shin Lu is a barrister at Garden 
Court Chambers. Lara ten Caten is a solicitor 
at Liberty. Sasha Rozansky, a solicitor at 
Deighton Pierce Glynn Solicitors, and 
Deborah Gellner, a solicitor at Asylum 
Support Appeals Project, co-wrote the 
‘Support for migrants: update’ articles in the 
December 2019/January 2020 and February 
2020 issues of Legal Action, upon which 
the policy and legislation items and the BF 
(Eritrea) and SN, PN and CN cases in the 
children section of this article are based.

Peter Todd 

Judicial review: 
costs

Peter Todd outlines the current 
challenges in the funding 
structure for legal aid judicial 
review proceedings, considering 
the current state of the law as to 
recovery of costs on an inter partes 
basis and whether it is legitimate 
for the court to have regard to the 
legal aid status of the claimant.

Legal aid funding

The most fundamental challenge for 
solicitors carrying out publicly funded 
judicial review proceedings is that the 
hourly rates are set below the costs 
of carrying the work out. A solicitor 
(especially one in central London) 
needs to charge a minimum of £100 
per hour in order solely to cover the 
inevitable overheads of salaries, rent, 
IT, training, marketing, professional 
indemnity etc. Yet the legal aid hourly 
rates payable for judicial review for 
preliminary advice and assistance (legal 
help) work are £52.65 per hour (£48.24 
outside London) for preparation, 
attendance and advocacy, and £27.81 
for travel and waiting (£27.00 outside 
London) (Civil Legal Aid (Remuneration) 
Regulations 2013 SI No 422 Sch 1). For 
certificated work, preparation and 
attendance are funded at £71.55 per 
hour (£67.50 outside London). Legal 
aid rates have not been increased in 
line with inflation for many years and 
in October 2011 rates were actually cut 
by 10 per cent. Such low hourly rates 
for legal aid are, of course, intended 
to reduce the cost to the public purse. 
But they may, perhaps, also have been 
designed to deter practitioners from 
pursuing unmeritorious claims. 

An uplift or ‘enhancement’ can be 
claimed on non-routine work done 
if it meets certain criteria for being 
out of the ordinary. In judicial review 
proceedings, this enhancement can 
be up to 100 per cent, so the hourly 
rate in certain exceptional cases could 
be up to £140 per hour, although it 
is probably quite rare to achieve that 
level of enhancement, and modest 
levels on non-routine work are the 
norm. Even with enhancement, the 
hourly rates payable by the Legal Aid 
Agency (LAA) for judicial review work 
mean it is unsustainable for a legal 
practice to exist on legal aid work alone. 
Any practice that seeks to do so will 
eventually run out of cash and become 
insolvent. Much of the work is highly 
specialist. This required specialisation 
makes cross-funding from other areas 
impossible.

Given that a grade A solicitor in central 
London could charge a private paying 
client £400 per hour or more in the 
same judicial review proceedings, it 
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is no surprise that many firms have 
chosen to switch away from publicly 
funded to private work. Yet the hourly 
rates are not the only problem for 
legal aid practitioners in judicial review 
cases. Where permission for judicial 
review is refused, no time on the 
permission application can be claimed 
at all. Practitioners will inevitably have 
cases that fail, and for which they will 
be entirely unpaid.

Legal aid funding certificates for 
judicial review proceedings come with 
costs limitations so that the amount 
payable by the LAA cannot exceed that 
specified sum in any circumstances, 
even where more work was required 
than originally envisaged (as is 
commonly the case). The application 
of very low costs limitations on funding 
certificates means that practitioners 
often consider themselves lucky if 
they manage to get paid at all. It is 
not uncommon to find that once 
disbursements such as court fees, 
experts’ fees and counsel’s fees are 
claimed, also within the cost limit, it is 
not possible for the solicitor to recover 
the time they have put in, even at the 
unenhanced prescribed rates. 

The legal aid environment is not 
an easy one. There has been a very 
significant reduction in the number 
of legal aid practitioners, especially 
following the Legal Aid, Sentencing 
and Punishment of Offenders Act 
2012, and the collapse of many Law 
Centres, which lost over 60 per cent 
of their income (LASPO Act 2012 post-
implementation review – submission 
from the Law Centres Network, 
September 2018, page 8; see page 5 of 
this issue for the latest closure).

Risk rates for high-costs cases

In high-costs cases (where costs to 
conclusion are expected to exceed 
£25,000), it gets worse. Only the 
costs up to £25,000 are payable at 
the usual prescribed rates. Above that 
figure, ‘risk rates’ apply: £70 per hour 
for solicitor work, £50 per hour for 
junior counsel and £90 per hour for a 
QC (VHCC – solicitors information pack 
(non-family) 05 September 2017 v4, 
LAA, page 11). Enhancement cannot be 
claimed on these rates, except in very 
exceptional circumstances.

These risk rates are deliberately below 
cost. The intention is to turn the usual 
incentive for anyone working on an 
hourly rate on its head, so that – if 
the claim fails – the more work done, 
the greater the loss suffered. The 
intention is that the legal aid funding 
is just a contribution and that the 
funding is substantially contingent on 
the outcome. This ensures that any 

practitioner who repeatedly pursues 
weak or bad cases on a risk-rate basis 
will inevitably become insolvent. 

The importance of inter partes 
costs for legal aid practitioners

If a claim succeeds and the claimant 
is awarded their costs on an inter 
partes basis, there is a statutory 
waiver of the common law indemnity 
principle so that the claimant’s legal 
representatives can claim their costs 
at the full private rates rather than 
at the legal aid rates, and regardless 
of any costs limitation. So an award 
of inter partes costs makes a notable 
difference for the claimant’s lawyers 
and significantly contributes to the 
sustainability of the practice area.

Recovery of inter partes costs therefore 
needs to be the norm rather than 
the exception in successful and/or 
favourably settled cases. Otherwise, 
the whole practice area becomes 
loss-making and unsustainable, with 
inevitable implications for access to 
justice for individuals who cannot 
afford to pay privately (in reality, nearly 
all of the population).

Principles for the award of costs in 
favour of a legally-aided claimant 
in judicial review

In a claim for judicial review, where 
the claimant’s case was funded by 
legal aid, to what extent should the 
court have regard to the fact of that 
legal aid funding when determining 
the costs between the parties? Can 
the court treat the parties differently 
by reference to the nature of their 
funding? 

The Civil Procedure Rules

The starting point in answering this 
question is obviously to look at the 
relevant Civil Procedure Rules 1998 
(CPR) provision. CPR 44.2 gives 
the court a wide discretion when 
determining costs. CPR 44.2(2) states:

If the court decides to make an order 
about costs –

(a) the general rule is that the 
unsuccessful party will be ordered to 
pay the costs of the successful party; 
but

(b) the court may make a different 
order.

This creates a rebuttable presumption 
that costs will follow the event. The 
award therefore depends on the 
outcome.

CPR 44.2(4) provides guidance, 
however, and states: ‘In deciding what 
order (if any) to make about costs, 
the court will have regard to all the 
circumstances, including …’ The list 
that follows does not include whether 
the claimant was funded by legal aid. 
However, the word ‘including’ means 
this is not an exhaustive list and does 
not exclude the possibility that legal 
aid funding status is a factor that can 
be taken into account. The context of 
the consequences to access to justice 
if inter partes costs are not awarded 
could be one of the circumstances.

Case law

Having looked at the rule, we need to 
consider the relevant authorities on 
this point. 

In R (E) v JFS Governing Body and 
others [2009] UKSC 1, Lord Hope 
observed that it is important to 
recognise the consequences of inter 
partes costs orders for the survival of 
legal aid firms:

24. … the failure of a legally aided 
litigant to obtain a costs order against 
another party may have serious 
consequences. This is because, among 
other things, the level of remuneration 
for the lawyers is different between 
a legal aid and an inter partes 
determination of costs … 

25. It is one thing for solicitors who 
do a substantial amount of publicly 
funded work, and who have to fund the 
substantial overheads that sustaining 
a legal practice involves, to take the 
risk of being paid at lower rates if 
a publicly funded case turns out to 
be unsuccessful. It is quite another 
for them to be unable to recover 
remuneration at inter partes rates in 
the event that their case is successful. If 
that were to become the practice, their 
businesses would very soon become 
financially unsustainable. The system 
of public funding would be gravely 
disadvantaged in its turn, as it depends 
upon there being a pool of reputable 
solicitors who are willing to undertake 
this work … the consequences for 
solicitors who do publicly funded work 
is a factor which must be taken into 
account.

This may be dismissed as an obiter 
comment, but nevertheless it is a 
statement that the existence of legal 
aid funding is a factor to which the 
court can properly have regard in the 
exercise of its considerable discretion 
as to costs. This did not sit entirely well 
with the then established principles 
that used to be applied by the court in 
judicial review proceedings as set out in 
R (Boxall) v Waltham Forest LBC (2001) 
4 CCLR 258; May 2001 Legal Action 23. 

The Boxall guidelines (para 22) were 
that: 

(i) The court has power to make a costs 
order when the substantive proceedings 
have been resolved without a trial but 
the parties have not agreed about costs.

(ii) It will ordinarily be irrelevant that the 
claimant is legally aided.

(iii) The overriding objective is to do 
justice between the parties without 
incurring unnecessary court time and 
consequently additional cost.

(iv) At each end of the spectrum 
there will be cases where it is obvious 
which side would have won had the 
substantive issues been fought to a 
conclusion. In between, the position 
will, in differing degrees, be less clear. 
How far the court will be prepared to 
look into the previously unresolved 
substantive issues will depend on the 
circumstances of the particular case, 
not least the amount of costs at stake 
and the conduct of the parties.

(v) In the absence of a good reason to 
make any other order the fall back is to 
make no order as to costs.

(vi) The court should take care to ensure 
that it does not discourage parties from 
settling judicial review proceedings for 
example by a local authority making a 
concession at an early stage.

Boxall therefore unhelpfully introduced 
a default of no order as to costs unless 
a fairly high hurdle of a ‘good reason’ 
could be established.

The case of M v Croydon

In January 2010, an unlikely hero 
emerged in the shape of Sir Rupert 
Jackson. In Review of civil litigation 
costs: final report (Ministry of Justice, 
December 2009; released 14 January 
2010), Jackson suggested that the 
advent of the Pre-Action Protocol 
for Judicial Review justified the 
Boxall guidelines being revised (para 
4.12, page 312). He contended that 
public authorities should bear the 
costs consequences of conceding 
a claim after failing to concede it in 
the substantive pre-action protocol 
response letter (para 4.13, page 313).

The Court of Appeal in M v Croydon 
LBC [2012] EWCA Civ 595 took the 
opportunity suggested by Jackson and 
revised the relevant principles. The 
court held that in the event the case 
fought to trial, costs should follow the 
event and whether or not the claimant 
was funded by legal aid was unlikely to 
make any significant difference. After 
all, if the claimant were substantially 
successful, they would be entitled to 
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Charter flight deportations: the 
Wild West of immigration law
Maria Thomas discusses the recent charter 
flight deportations, calling for an end to this 
legally and morally dubious practice. 

he recent charter flight to Jamaica 
received significant interest from 

the media and fuelled a polarised public 
debate. To those opposing the flight, it 
represented all that was wrong with a 
proudly hostile environment; embracing 
a ‘deport first, ask questions later’ policy. 
They argued it embodied a government 
already accused of being institutionally 
racist in the leaked Windrush lessons 
learned review.1 For those on the other 
side of the fence, it became the poster 
child for an untamed judiciary meddling 
in political decisions and failing to respect 
the best interests of the public.2

There were a number of different 
legal challenges taking place on the 
day before the charter flight. One of 
these culminated in a Court of Appeal 
injunction on behalf of the NGO Detention 
Action to stop the Home Office deporting 
anyone detained at the Heathrow 
immigration detention centres. The 
basis of this challenge was the failure to 
provide working mobile phone SIM cards 
to detainees, which resulted in them 
being unable to access legal advice in the 
days leading up to the flight. Fifty people 
were scheduled to depart on the charter 
flight on 11 February and the injunction 
prevented the removal of approximately 
25 people.3 The significance of this court 
order is magnified by the individual cases 
also issued the day before the flight. 

Emotions run high in deportation 
cases, for obvious reasons. It is a 
politically incendiary area of law, in 
which the ripple effects are profound. The 
Jamaican charter flight case was billed by 
the government as being a clear-cut case 

of dangerous men with no basis of stay 
in the UK, who were being deported as 
a punishment for their heinous crimes. 
But the reality is less black and white. 
We need to start by unpacking the idea 
that the ‘Jamaica 50’ – as they became 
collectively known – were all hardened, 
dangerous criminals whose cases had 
been fully adjudicated. 

The Jamaican flight 

First, it is important to understand that 
the statutory framework brought in with 
the UK Borders Act 2007 requires the 
secretary of state to make a deportation 
order against a foreign national who has 
received a prison sentence exceeding 12 
months, unless certain exceptions apply 
(see s32(5)). There were a wide range of 
offences represented among those on the 
flight, with sentences ranging from just 
over 12 months to more than a decade. 
While some on board the flight had 
been convicted of serious offences such 
as rape and manslaughter, there were 
also individuals convicted of dangerous 
driving and other lesser offences. Several 
individuals had only committed a single 
offence and had successfully returned to 
their communities for months or years 
before being detained and served with 
removal directions a week before the 
flight. During this time, they had re-
engaged with their friends and families, 
undertaken voluntary work and sought to 
improve their employability. In essence, 
many of those on the flight had left prison 
and adjusted their behaviour to that of 
any British national claiming successful 
rehabilitation. 

The secretary of state’s position 
remained that everyone aboard the 
Jamaica flight had had their case 
considered and adjudicated by an 
independent court or tribunal, and 
consequently that any last minute legal 
action was solely for the purpose of 
frustrating removal. While in some cases 
this was true, in plenty of cases it was not. 

Duncan Lewis issued proceedings 
for 14 individuals on 10 February 
2020, seeking, first, to prevent anyone 

from being forcibly removed to 
Jamaica pending the publication and 
implementation of the Windrush lessons 
learned review. Second, we argued that 
there was a heightened risk to anyone 
being removed by charter flight, as 
a result of the intense publicity and 
media scrutiny surrounding this type 
of deportation. The generic challenges 
failed, but seven of our 14 clients were 
taken off the flight on the basis of 
individual facts, either by court order or 
deferred by the secretary of state herself. 
The remaining seven benefited from the 
Court of Appeal order, and all 14 are now 
in the process of preparing their fresh 
claims. 

Of this cohort, at least four 
individuals have been referred to the 
National Referral Mechanism (NRM) as 
potential victims of forced criminality. If 
accepted as victims of trafficking, they 
will have grounds for seeking to overturn 
their criminal convictions in an out-of-
time appeal. Despite multiple indicators 
that these individuals were groomed by 
gangs as children and coerced into selling 
drugs in county lines networks, they 
have been repeatedly failed by a system 
ill-prepared and lacking in political 
will to view them as victims and treat 
them accordingly. There continues to 
be an alarming disconnect between the 
commitments that politicians claim to 
have made to all victims of trafficking 
and modern day slavery, and the reality 
felt by those without secure immigration 
status who find themselves in situations 
of forced criminality, battling the criminal 
justice system as well as the hostile 
environment. 

Others scheduled to be on the flight 
remain fearful of criminal gangs; some 
have historical trafficking claims, others 
severe mental and physical health 
problems – all of which may never been 
properly evidenced or adjudicated. One 
client made five serious suicide attempts 
in as many days. Another was so unwell 
that he had to be taken to the detention 
centre in an ambulance. Additionally, 
we are now representing a number of 
individuals who instructed us after being 
deported on the charter flight, who 
appear to have experienced significant 
deficiencies in the way their cases have 
been argued previously and where 
important factors, including possible 
Windrush connections, have been 
overlooked by the secretary of state. 

Maria Thomas
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their costs in any event and the nature 
of funding would not be a factor.

If, however, the case settled prior to 
trial, on the basis that the defendant 
conceded that the claimant was 
entitled to the relief sought, the Court 
of Appeal emphasised that the court 
should be no more generous to the 
public authority than any other body 
that has settled litigation on the basis of 
a concession:

[A] successful claimant who has brought 
such a claim is just as much entitled to 
his costs as he would be if it had been a 
private law claims. The court’s duty to 
protect individuals from being wronged 
by the state, whether national or local 
government, is every bit as vital as its 
duty to enable them to vindicate their 
private law rights. And the fact that the 
defendants are public bodies should 
make no difference … (para 52).

The court went on to deal with a 
number of arguments that could be 
raised by the defendant as to why 
they should not pay the costs in such a 
settlement. Lord Neuberger MR, giving 
the lead judgment, gave the following 
helpful guidance:

•	 While government and public 
bodies should be encouraged to 
settle and not be penalised for 
doing so after proceedings are 
issued:

•	 they should not be in a more 
privileged position than other 
parties;

•	 it is unfair on the claimant and 
their lawyers not to recover  
the costs of bringing wholly 
successful proceedings, in the 
absence of special factors;

•	 it will be a powerful incentive for 
them to settle if there are costs 
consequences if they do not at 
the pre-action stage; and

•	 if defendants wish to settle, the 
time to do so is at the pre-action 
protocol stage, which is the 
purpose of the protocol.

•	 The shorter time for a protocol 
response to a public law claim 
compared with a private law 
claim might justify a costs order 
more generous to the defendant. 
However, it would not be good 
enough that the defendant had 
not had time to get round to 
dealing with the claim because of 
a heavy workload or constraints 
on resources. There is no major 
difference from private law, where 
the claim might be notified shortly 
before limitation.

•	 If a defendant decides to concede 
a claim because it is not economic 
to contest a case or because it is 
justified because of a technical 
point, the time to concede is at the 
pre-action stage.

•	 In the event that a weak claim 
is transformed into a strong 
one because of a subsequent 
development in the law, the 
defendant is entitled to argue that 
they should not have to bear all 
the costs, but the claimant can 
nonetheless raise all the normal 
reasons for receiving their costs. This 
applies in all civil litigation equally.

•	 Where the defendant argues that the 
claimant should be deprived of costs 
because of various failings on the 
claimant’s part, this is no different 
from any civil litigation where the 
claimant is entitled to costs unless 
there is good reason to the contrary. 
Thus, where the claim has been 
conceded, the presumption of the 
award of costs may be displaced if 
there is good reason.

The M v Croydon guidelines were 
therefore a substantial redrawing of the 
principles to be applied to the award of 
costs and made it significantly easier for 
a claimant to recover inter partes costs, 
especially if the case had resolved in 
favour of the claimant, pre-trial. This, as 
I have set out earlier, is vitally important 
for legal aid practitioners.

Taking legal aid funding into 
account

In R (Sino) v Secretary of State for 
the Home Department [2016] EWHC 
803 (Admin); July/August 2016 Legal 
Action 35, the Administrative Court 
(Hayden J) at first instance again 
stated (referring to appellate approval 
of the view) that the claimant’s legally 
aided status can and ought to be 
properly taken into account when 
determining the issue of costs:

The appellate courts have expressed 
concern at the prospect that those 
lawyers who practise in publicly 
funded work, often taking on 
challenging points on behalf of 
individuals to whom neither the 
profession nor the public would be 
instinctively sympathetic, might not  
be able to recover remuneration at 
inter parties rates in cases where they 
were essentially successful. The real 
risk is that publicly funded practices 
would soon be unsustainable and 
access to justice compromised more 
widely. In my judgement, this is a 
factor which can and ought properly 
to be taken into account. It is not a 
subversion of the principles of the 
CPR, rather it is a reassertion of 

the principles in 44.2(2), ultimately 
therefore a restatement of a workable 
costs regime (para 28).

But no trump card

Yet the fact of legal aid funding is 
not a trump card that outweighs all 
other factors in the exercise of the 
court’s discretion in determining a 
costs order. In ZN (Afghanistan) and 
KA (Iraq) v Secretary of State for the 
Home Department [2018] EWCA Civ 
1059, the Court of Appeal refused to 
make costs orders in favour of two 
legally-aided litigants who had come 
to a pre-trial settlement on the basis of 
the relief they sought. The claimants 
contended that the court should 
have regard to their legal aid-funded 
status in making an award of costs 
in their favour. Although the court 
recognised that their legal aid funding 
was a factor that could be taken into 
account, the claimants had largely been 
unsuccessful in their cases and had 
only succeeded on a technicality, so the 
court decided the appropriate order 
was no order as to costs. 

The court refused to lay down 
prescriptive rules as to when legal aid 
is to be taken into account but Singh 
LJ did comment that depending on the 
particular facts of the case, if a claimant 
obtains the outcome sought (‘which is 
often the most a person can realistically 
hope to obtain in judicial review 
proceedings’ (para 92)), even if they 
have not succeeded on every ground it 
is open to the court to take into account 
the legal aid considerations mentioned 
in cases such as JFS and Sino. 

The Court of Appeal recently reviewed 
the authorities on this point again in the 
case of  R (Parveen) v Redbridge LBC 
[2020] EWCA Civ 194, in a judgment 
handed down on 12 March 2020. 
The claimant appealed against the 
Administrative Court’s decision to make 
no order as to costs. The judge, Steven 
Kovats QC, had found it was impossible, 
without conducting a full trial of the 
claim, to determine whether there was 
any causal connection between the 
claim for judicial review and the offer 
of suitable accommodation made to 
and accepted by the appellant shortly 
before the claim was due to be heard. 
The authority had denied any causal 
link. The Court of Appeal held that 
the judge had not been wrong to go 
straight to the question of causation. 
The conclusion that he had come to 
was reasonably open to him, in the 
exercise of his discretion as to costs.

Conclusion

Providing legal representation for 
legally-aided litigants in judicial 

review cases remains challenging, 
bearing in mind the current funding 
structure. However, the 2012 decision 
in M v Croydon is a vital tool in any 
legal aid lawyer’s practice. It has 
made it somewhat easier for legal aid 
practitioners to recover costs at inter 
partes rates. The decision provides 
authority that where a case settles pre-
trial, the fact of legal aid funding for a 
claimant can, in certain circumstances, 
be a relevant issue to which to have 
regard. A defendant who concedes 
a claim pre-trial that they failed to 
concede at pre-action stage is likely to 
have to bear the costs. However, legal 
aid funding is not a trump card and 
the award of costs is a fact-sensitive 
exercise of discretion that depends on 
all the individual circumstances of the 
case, so practitioners need to make 
realistic judgements about which cases 
they proceed with.

Peter Todd is a partner at Hodge Jones & 
Allen.
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September 2014 Legal Action 38, the 
Court of Appeal stepped into the breach, 
stating that ‘on a natural reading of the 
relevant provisions of the 2010 Act, taken 
on their own and without reference to 
any contextual material, post-termination 
victimisation is not proscribed’ (para 
28) but that ‘once the proper contextual 
materials are considered it seems … 
equally clear that that is not the result 
which the draftsman intended’ (para 29). 

The public sector equality duty 
(PSED – s149), meanwhile, has had 
its ups and downs as far as achieving 
change is concerned (and the wording 
leaves something to be desired), but 
there have been some real successes in 
which government and public authorities 
have been held to account for failing 
to consider the equality implications 
of their decisions. See, for example, 
Bracking v Secretary of State for Work and 
Pensions [2013] EWCA Civ 1345; May 2014 
Legal Action 33, the first and successful 
challenge to the decision to close the 
independent living fund for disabled 
people, and more recently R (Ward and 
others) v Hillingdon LBC and Equality and 
Human Rights Commission (intervener); R 
(Gullu) v Hillingdon LBC and Equality and 
Human Rights Commission (intervener) 
[2019] EWCA Civ 692; May 2019 Legal 
Action 44, which involved a breach of 
the PSED in respect of a housing policy 
that required residence requirements 
adversely affecting Travellers and 
refugees.

Not there yet

There remain provisions of the Equality 
Act 2010 that have yet to be brought 
into force. While the duty contained in 
s1, requiring public authorities to take 
socio-economic inequality into account 
in respect of their policies, has been 
implemented in Scotland, and there is a 
consultation currently underway relating 
to it in Wales, it remains uncommenced 
in England. Meanwhile, despite the 
extensive consultation that has already 
been carried out, disabled people have 
yet to see the reasonable adjustment 
duty implemented, permitting them to 
make adjustments to the common parts 
of premises (Sch 4 para 5). Discrimination 
on the basis of more than one protected 
characteristic (s14) also remains on the 
statute but is unimplemented. 

And some significant provisions 
were repealed following the coalition 
government’s Red Tape Challenge that 
began in 2011: questionnaires (s138);4 and 
recommendations that go beyond the 
individual complainant, thus removing 
the power to make systemic change 
(s124(3)).

Meanwhile, there are areas that 
have been brought into force but remain 

underused. For example, the prohibition 
on pre-application questions in respect of 
disability (s60) has seen little case law on 
its use. 

Looking ahead 

There are also areas that pose challenges 
for the future. For example, while those 
who are transgender fall within the 
definition in s7, those who are gender-
fluid, non-binary or intersex do not readily 

fit within that definition, nor would they 
find protection in any other part of the Act 
(it is unlikely that they would fall under – 
or indeed wish to bring themselves within 
– the scope of s4 (belief)); and those who 
volunteer on a structured basis but fall 
outside the scope of employment remain 
uncovered by the Act’s provisions (see in 
this respect X v Mid Sussex Citizens Advice 
Bureau and another [2012] UKSC 59; [2013] 
1 All ER 1038).

Nevertheless, the Equality Act 
2010 is, despite its flaws, a vital piece of 
legislation, affording rights and imposing 
responsibilities that are essential to the 
workings of a just society. Given the new 
landscape in which we find ourselves, 
it will be important to ensure that its 
provisions are not subject to further 
repeal, but that they are improved at the 
least. 

1	 www.equalityhumanrights.com/en/inquiries-and-
investigations/investigation-metropolitan-police-service.

2	 ‘Nudists demand protection under hate crime laws after 
facing rising abuse’, Metro, 2 March 2020.

3	 Grainger Plc and others v Nicholson UKEAT/0219/09, 3 
November 2009.

4	 Questionnaires enabled those who considered that they 
may have been the subject of unlawful treatment to ask 
questions of potential respondents/defendants to find 
out more information. This could potentially confirm the 
basis of a case or rule it out.

Catherine Casserley is a barrister at Cloisters.
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This practical guide covers the law and 
policy of SEN and disability discrimination 
in schools with detailed step by step 
guidance on the process for obtaining EHC 
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