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12 October 2020

Dear sirs. Review of Judicial Reviews

| write as a retired commercial lawyer. Whilst | have no experience of
Human Rights cases | have had in depth experience of cases involving
Government Departments and Local Authorities.

Only last week Lord Neuberger Said once you deprive people the right to
go to Court to challenge the Government you are in a dictatorship , you
are in a tyranny.( see attached pages from The Guardian 7 October
2020)Attachment1. _

In my case | was upset by Surrey County Council not once but twice and
was left with no alternative but to resort to JR first in our individual
names and second in the name of the Parish Council.

| attach a press release we made on the first Judgment (attachment

2 )together with that Judgment (attachment 3 )and a summary of the

second Judgment (attachment 4)
The erring on each case by Surrey CC shows how important Access to

the Court is by way of JR.

. Yours sincerely
‘jlzwf" L

John K AcCall




Brexit strategy risks UK 'dncitaft@rrshlp , SayS
ex-president of supreme court

Lord Neuberger condemns internal market bill for exempting some of its powers
from legal challenge

R
1

Lord Neuberger: ‘Once you deprive people of the right to go to court to challenge the government, you arein a
dictatorship, you are in a tyranny.' Photograph: Supreme Court/PA

Owen Bowcott Legal affairs correspondent =
Wed 7 Oct 2020 22.49 BST'

The government’s Brexit strategy is in danger of driving the UK down a “very slippery
slope” towards “dictatorship” or “tyranny”, according to a former president of the

supreme court. .

Addressing an online meeting of lawyers, Lord Neuberger on Wednesday evening
condemned the internal market bill, which enables the government to breach
international law and exempts some of its powers from legal challenge.

. “Once you deprive people of the right to go to court to challenge the government you
areina dictatorship, you arein a tyranny Neuberger told the webinar. “The right of

hIlps:/,/'.vw'.';.rheguardian.cornj'law,!2020/oct/0?;'brexit-straleg...ery--slopc—‘to—tyranny—lawyers-:old?CMP:Share_ i05App Other 08/10/2020, 17:31
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Wt'lgams 10 g0 to court to protect their rights and ensure that the government complies

v Ith 1t§ legal obligation is fundamental to any system ... You could be going downa
ety ShDDery slope.”

His comments came as the Scottish parliament at Holyrood voted by 90 vote:s to 28
Against granting legislative consent to the Westminster bill. The Scottish Nathnal
party, Labour, Green and LiberalDemocrat MSPs united to oppose the legislation; only
Conservative MSPs supported it.

The vote will not prevent Boris Johnson’s government at Westminster fron.l pushing
through the internal market bill, but the Scottish constitution secretary, M1k.e Russell,
said the Scottish parliament had “explicitly” and comprehensively rejected it.
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Joanna Cherry said she feared the Scottish government
might itself have to initiate legal proceedings against the

Westminster government. Photograph: Jonathan Brady/PA

The hastily assembled online panel opposing the bill, organised by the International
J | Bar Association, included Lord Neuberger, the former home secretary and

Conservative party leader Michael Howard, the former attorney general Dominic
Grieve QC, the SNP justice spokesperson Joanna Cherry QC, Helena Kennedy QC and
Jessica Simor QC.
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All hoped the internal market bill would be defeated in parliament - overturned and
fatally delayed by the House of Lords - rather than being challenged in the courts.

'y

Cherry said she feared it would end up in the courts and the Scottish government
might itself have to initiate legal proceedings against the Westminster government.

rerrrenrs vy At Yy

Neuberger warned that any hearing would “put the judges in a position where they are
on a collision course with the government or are seen to be craven ... [But] you have to
sort out problems in court, if you don’t you have a civil war?”

T

Lord Howard told the online rally, which attracted more than a thousand participants,
that he was “opposed to the clauses in the bill which breach international law”.

“I'm opposed because I think governments ought to keep their word and uphold
treaties,” he said. “I hope this bill is defeated in parliament not in the courts.”

Grieve said not only did the bill breach international law, it contained an “ouster

[ SRRV thu-ju.~*cmn.ccmiia-.‘;/QOLZDlocr!O?/‘brcxh—::ra!cg...ery-slopc‘to-x','r:nn\,f-lmvycrs-told?C.‘.‘JP:Sha'q JS4ana Other

09/10/2020, 17:21 —1
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CAPEL ACTION GROURES
SUCCESSFUL JUDICTAL RIT VIR
ACTION AGAINST SURREY COUNT?Y
COUNCII,

|
f{ JUDGMENT TRANSCRIPT ISSUED ON

“IT WAS WHOLLY UNREASONARILIEE QJF TRIT
COUNCIL OFFICERS NOT TO TAKE THIE
MATTER BACIK TO COMMITTERE, TIHIS IS A
HEARING THAT SIMPLY SHOULD NOT IHAVE
OCCURRIED” - M Justice Sullivan

Q.

SO ME et

¥
Y%
|

The transeript of M Justice Sullivan’s Judgment, delivered in the
High Court on Friday 8 November 2002, has now been issued.

S B PRV A e g g

The Judge expressed concern over ihe manner in which County
officers appeared to exclude County Councillor invelvement in the
B Council’s response to the Judicial Review - “The lacit of meeriber
q O involveriteril i the circumstanices of Hiis case does give rise 1o seiious

LU,

concern”

The Judgment was issued on the three ley issues of site definition,
the proximity principle and need.

o The Judge ruled against the way in which the Local Waste Plan
1997 (the Plan) bhad beer interpreted by the Officers of Surrey
County Council (SCC), with regard to the definition of site
locations. This was in complete contradiction to the reasons I 2 5
given by SCC when adopting modifications to the Plam, The
Judge said “ 7 @in in no doubi i it would be mrreasorichle,
because it would be wiiolly wiafair end inconsisient, for ¢ Local
Plarsing Authority io coniend for an fnterpreiciion of & policy
hed expressiy rejected in the modifications process”.

—_—

!D whick it
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Neutral Citation Number: [2002) EWHC 2471 Admin
IN THE HIGH CQURT OF JUSTICE
QUEEN'S BENCH DIVISION _ '

THE ADMINISTRATIVE COURT

BEFORE:

MR JUSTICE SULLIVAN

-------

THE QUEEN ON THE APPLICATION OF

DINO ADRIANO
PAUL GARBER
JOHN MCCALL

V-

SURREY COUNTY COUNCIL

. \

Computer -Aided Transcript of the Stenograph Notes of |

Smith Bernal Wordwave Limited
190 Fleet Street London ECY4A 2AG

Tel No: 020 7404 1400 Fax No: 020 7831 8838

(Official Shorthand Writers to the Court)

MR P VILLAGE OC AND MR J SYRACHAN (istructed by Pitmans, Reading) appeared o

behalf of the CLAIMANTS

MR A KELLY.0C AND MR D EDWARDS (instructed by Logal Services Divisidn, Surtey County

Council) appeared on behalf of the DEFENDANT

JUDGMENT
(As Approved by the Court)

Crown copyright©®
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permission for an Energy from Waste (EfW) incinerator at the Clocld@ouse landfill site,

Horsham Road, Capel.

The Capel application was considered along with two other EfW incine?ator proposals: at. .
Copyhold Works, Redhill and at Slyfield Indusirial Estate, Guildford. Officers provided .
members with 2 very considerable amount of information. Eleven cor¢ documents were

prepared dealing with a range of topics common to all three applicaﬁq’ns. These topics
inctuded Development Plan Policics, The Best Practicable Environmental Option (BPEO), the
Proximity Principle and Need, For each application there was a substantialireport, in the case
of the Clockhouse application this ran to 92 pages, and a summary report (the main report and
summary report respectively). In addition, there was an "Overview and Summary of the
Officer Reports and Recommendations (Revised)" (the Overview). The Officers
recommended that the Capel application should be approved and the Reghill and Slyfield
applications should be refused. Their recommendations were accepted by th:e committee.

The EfW incinerator involves the construction of a large plant with an ash 'i*zecycliqg facility.
The main plant building varies in height from 12 to 32 metres and there i§ a 70 metre high -
emission stack. The plant would process some 110,000 tonnes of municipal waste per annumi, -

operating continuously for 24 hours every day of the year, It was intended that it should

become operational in 2004 and have a design life of 25 years. The villagk of Capel is in & ]

rural area in the southernmost part of the county. Clockhouse landfill site lies to the south of
the village, close to the southern boundary of the county. To the north, outside urban aress,
most of the county is in the green belt. Capel is in the "countryside beyond the green belt".

i

The claimants are residents in Capel and live some two kilometres to 'the north of the

proposed plant. The third claimant participated as an objector in the procedhres leading upto -

the adoption of the-Surréy Waste Local Plan 1997 (the Loéal Plan). “When the'commitice
resolved to gramt conditional planning permission for the Capel EXW, it did so subject-to
referral of the application to the Secretary of State as a departure from the Development Plan,

and the completion of agreements under section 106 of the Town and Country Plarning Act . -

1990 (the Act), dealing with such matters as HGV routing and 2 nature conservation and land.
management plan. By letter dated 10 April 2002 the Secretary of State informed the council

that he was not calling in the application.

i .
The claimants had waited to see whether the Secretary of State would call in the application
before commencing proceedings for judicial review. Following the Secretary of State's letter
dated 10 April, they applied for permission to apply for judicial review of the 6 December
2001 resolution on 8 May 2002. Although no planning permission had been granted .
(negotiations on the section 106 agreements are still contifwing) this' was a sensible o
Precantion, since at that stage the House of Lords had not given its deci$iohi ini R(Buikett) v

*Hammersmith and Fulham ondon Borough Council [2002] 1 WLR 1593, °

Leave 10 apply for judicial review was granted on 5 July. The core docun;em dealing with
need, the main report and the Overview had all referred to two owstanding appeals in respect
of landfill proposals at Coldharbour Lane and Patteson :

Col_df_narbonr Lane proposal had concluded on 23 March 2001 and the Setretary of Staic's
decision was awaited, In a decision letter dated 4 April 2002 the Secretary 0¢' State dismissed
the Coldharbour Lane appeal. In June 2001 the Secretary of State had called in the Patteson

court application for his own determination. As at December 2001 an enquiry was awaited.

Friday8 November 2002, -/

MR JUSTICE SULLIVAN: On 6 December 200! a special meeting of the Plamming and. ",
Regulatory Comumittee of Swrey County Council resolved to grant conditional planning =

Court. An enquiry into the -
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._ ?“’ €nquiry opened on 14 May 2002, and in a decision letter dated 17 sgpt::ﬂ the claimagss -
i; eCYBtEu’y of S‘a‘e granted plaﬂn‘ng perm]gblon By letter dated 31 Sep‘:g’ ﬂle Comm}ttee §
i ~ solicitors contended that this was a material change of circumstances ald be asked
‘x decision on 6 December 2001, and asked for confirmation that the comities wos fephed on .
X by Officers to reconsider its decision. The defendant's Head of Legal gemce S
\ 16 Qctober 2002 saying: |
"It is not proposed to review the resolution made during, December 2001, There

has not, as you suggest in your letier, been a fundamental ‘change in
circumstances since the committee made its decision.”

The claimants applied for permission to amend their grounds of challe,nge io mcludc &
challenge to this decision not to refer the matter back to committes. Thejdefendant did not
oppose this amendment. Certain other proposed amendments were Opposedl So the claimants -

now challenge both the December 2001 resolution and the October 2002 decision by Officers
-~ not 1o refer the matter back to committee in the light of the Patteson Coust decision.

In his submissions on behalf of the claimants, Mr Village QC outlmed their pnncnpal
\ complaints (post 17 September 2002) as follows:

1

(1) the defendant erroneously treated the Clockhouse landfill site as "land with an existing .
-~ waste use” within policies WLP 10 and WLP 18 in the Local Plan.

{2) The defendant misapplied the proximity principle. ' .
(3) The defendant has fa:led to reassess the issue of need in the light of the Patteson Court .
decision.

\

There were other complaints, relating to the maoner in which the defendaﬁt had considered, S ‘
- the issue of prematurity, the manner in which need was addressed (pre 17 Séptember) and the |

adequacy of the Environmental Impact Assessment in respect of the (.‘mpat Crested Newt'
population on the site,

10. Having heard the submissions of Mr Village QC, and Mr Kelly QC on behalf of the. )
~ defendant in respect of grounds (1) to (3) above, 1 did not find it necmsary to hear th
‘ claimants' submxssxons on their remaamng complaints. Grounds {1) to (3) ase concemed vnth, f

L for plauning permission. Given the importance accorded to the Development Plan in 1he |
5 decision maling process (see section 544 of the Act), it wes essential thatipolicies WLP 10 Ll
‘s? and WLP 18, which are concerned with the general approach to be adopted to the ¥
establishment of “waste handling and {reatment facilities and the sitei criteria for the
establishment of EfW plants respectively, should be properly applied to the apphcauon

i+ The importance of the proximity principle was confirmed by the Court of Appeal in Thomby

{ Farms [td v Daventry District Council. Murray v_Derbyshire Countv Couneil [2002]
"} JPL 937. The objective in the EU Waste Framewmk Directive is:

. something different from a  material  consideration ... A . material
consideration is a factor to be taken into account when making adedision and
the objective to be attained will be such 2 consideration, but it is more:than thet.
An objective which is obligatory must always be kept in mind when makmg a
decision even while the decision maker has regard to other; material

considerations. Some decisions invelve mare progress towards achxevmg ‘the
objective than others.”
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13. L have emphasised
it should not be thought that any error or

4. I am also concerned that the necessary highly selective quotations in this ju:clgment, fromthe - . -

Thus it was essential that the

lication. -
1 in

j d commo’ wnmderfanoglg 1€

e ¢ decision 15

The Qverview explain on
eson CO

ts contend that the Patt ' “der

i ed to recons y forefore here

the applications”. The claim ¢
the question of neetl 52 that the comrr_llt;e; Zh;l;lgr?; is;;lsideration and 0

S . . . &
Court ! 5 basis. The, 09 1l mafCﬂﬂl‘ ,:“'.'74 ,

defendant submits that Patteson

. . D i he matter 011

no need to invite the commuttee to reconsider t ) ard ! e :
e dart's Officers) haviog EFR4, rosolution wesy

gommittee (and not merely the defendarts pant 10 & . o
considerations before any plaaning penmss:gn . Oﬁt? p;g; v South Camb d 351&155%,
underlined by the Court of Appeal's recent ecxs& o 00 L 03, Jonathan parker L] 52 7

District Council [2002) EWCA Civ. 1370, dated
in paragraphs 125 and 126:

"Opn the other hand, where th

decision notice becomes aware (0r ¢
nsideration. sectio

see per Pill L at page 954-
proximity principle to the app

ed that "Need is 2

r who is about to sign )thc L

re) 0 S
or ought reasonably to have become aWa S
( n 70(2) requires that the authority have i .

w material co. ! ic 3
feggrd tr:: that consideration before finally determining the application. In sucht :
situation, therefore, the authority of the del'egated officer _must‘bc such as.
require him to refer the matter back to comimittee for reconsideration %n the light
of the new censideration. If he fails to do so, the authority will be in breach of

its statutory duty.

e delegated office

"In practical terms, therefore, where since the passing of the resohjtion some e
new factor has arisen of which the delegated officer is aware, and which might RS
rationally be regarded as a 'material consideration’ for the purposes .of section S
70(2), it must be a counsel of prudence for the delegated officer to err on the oo

side of caution and refer the application back to the authority for specific SR

reconsideration in the light of that new factor. In such circumstances the . R
delegated officer can only safely proceed to issue the decision notice if he is ' s

satisfied (a) that the authority is awarc of the new factor, (b) that it has S
considered it with the application in mind, and (c) that on a reconsidgration the
authority would reach (not might reach) the same decision.” \

the.importance. of these three issues, the Local Pldn, the. proximity 3

_principle and need, because 1 am anxious that it sh
riiesion in an Officer’s report to a planning committee will afford a proper ground of

challenge by way of judicial review. The error or omission may not be significant; the

members may have been able to correct the etror or make good the omission as a result of = '

their I?cal knowledge. They may not have followed the process of reasoning set out inthe . 3

officer’s report. In the present case, however, there has been no evidence from members of {? S
9

the committee, and there has been no suggestion on the !
1 2 ! part of the defendantith ;
did not follow the approach advocated by the Officers. : ?‘i the members U

Overvi A
shoili;l?:z,t ;hiiemdz::;ni;ﬁe ZS::;T?;Y: I:r.:p_ons and the core documents beforé the comunittes,
hould at it is appropriate to scrutinise such | ; i
o C i . engthy reports in a
ﬂ;z;cﬁr;gﬁg;ﬁzﬁzlﬁ:c?annqrd. The con}mmee was provided with a mass ¢ m;’teﬁgl These
y a wide range of issues, all of which d i i

e 2 : , which were explored

¢ ;guf: ;2 glg' :xt'ennge documentation before the committee. If compliainté al?ect0 ﬂildefa:;e
o O U:_s enr1 3 l;fpg;;, they have to be focused upon errors of redl sigiiificance %Viz‘l:'- Egs:

ind, I will exaniine the-claimans' three principal complaints in turn _

v,
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Ground (1): The Local Plan.

15, Intheir summary report Officers advised the committee:

; e
"The adopted criteria based SWLP [Surrey Waste Local Plan] PW“;dsisr ef:f 6::;5
development of EfW plant and in principle the proposal meets the & 16 use
of SWLP Policy WLP 18, in that it is located on land with an existing ¥a oted
and the site is large enough to accommodate the facility, ; assocl

infrastructure and landscaping.”

16. Paragraphs 182 and 183 of the main report were as follows: ;

"Policy WLP 18 of the SWLP sets out the locational criteria by which EfW
proposals should be judged. The supporting text advises that there should be no
automatic assumption that these sites arc appropriate as any proposa_ls would
also have to be judged on the basis of Policy WLP7 and other policies. The
that as an existing waste disposal site, Clockhouse Landfil}

licant considers 1
P tion for an EfW plant (WLP Policy 18(b)). In addition, the

is an appropriate loca ¢ dition, th
applicant considers that, as the land hes been subject to clay extraction, it i
led' and therefore also meets criterda (d). Officers do not agree

already despoi ; €
with the applicant's conclusion on eriteria (d). Although the land is currently

'despoiled' following clay exiraction, it is currently being restored to agricultural
afteruse, under landfill planning permission MO98/1448. !

"Objections from consultees including Mole Valley District Council, Capel

Parish Council and objectors, including Capel Action Group, refer to EfW plant N

as being inappropriate development in atiractive countryside and remote rural
areas. Amongst other matters they consider that the industrial nawre of and
scale of the development to be out of keeping with the surrounding' land uses
and character of the local area. As the application site is an existing! waste use
Officers consider that, in principle, it could be considered to be an acceptable
location under SWLP Policy WLP 18. However, this also needs to be
considered against the criteria in WLP7 and other policies, including the
material planning considerations raised by consultees and in representations.
These are considered in the following sections of the report.”

Thus Officers were saying to the members that this operational landfill, which was being '

restored to agricultural use, was "an existing wastc use” for the purposes of lolicy WLP 18.- It
As-sommen ground that the claimants' reference to an EfW plant being inappropriate
development in the.countrysidc was a reference to paragraph 4.27 of the Local Plan:

"Whilst the deposit of waste in the former mineral workings fo secuse
restoration will generally be appropriate, other forms of waste related
development will be considered in the light of the nced to piotéct the
countryside from inappropriate and intrusive development. The key #issues are
likely to be the visual impact of the development, traffic generatioﬁ and the
suitability of the highway network to accommodate it, the impact on the patural
environment and the amenities of residents, Development of an industrial or
commercial nature should not normally be accommodated in the countiyside.”

17, Policy WLP 10 is contained within paragraph 5.12 of the Local Blan and s concered with -

the general approach to the provision of sites. It reads as follows:
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™
ﬁ o s wi .needed
.; "5.02 Tt is likely that a number of additional sites OF facxhtle dfll gdin
1 during the life of the Plan if the shift in emphasis awayd
‘ ~ favour of recycling and treatment of waste is to be achieve
|
"POLICY WLP 10 ‘
" . iste should
"The establishment of facilities for the handling and treatment of Waste
be: '
- %" "(a) on land that is, or has been used, or is allocated in a Local Flanior has

planning permission for industrial or storage purposes; oF

"(b) on land with an existing waste vse; or

5

"(c) on land not in beneficial use but which has previously been used fora
- ) wastc use. Restored former landfill sites are not included m this
category where they are capable of beneficial use.

"In all cases the site should be large enough to accommodate the proposed
facility and any associated infrastructure, proundworks, servicing and
landscaping appropriate to the life span and location of the proposed facility.

~ “Such facilities may also be acceptable on operational landfill sites. ; Proposals
for facilities at these locations would be determined in accordancg with the
proximity principle and other relevant policies in this plan.

“3.13 A list of sites: with 2 waste disposal use is given in Appendix 4. There

should be no automatic assumption that these 'sites are appropriate for limited -
scale development; proposals on any of these sites would be consxdered on the croh
basis of Policy WLP7 and other policies of this Plan." Coed

The Clockhouse site is included as site D11, a landfill site, in appendix 4. :, : " .
18. Policy WLP 18, which is concerned with sitg criteria, is as follows: . ol
"The establishment of energy from waste incineration plants should bei: . ' ) ,
"(a) within an industrial area or on land allocated for industrial use; or% o o
"(b) on land with an existing waste use; or
"(c) on land':hot in beneficial use but which has previously been uscdéfor a

waste use. Restored former landfill sites are not included if) this
category; or

“(d) on extensive areas of despoiled, contarninated or previously deveioped B
derelict land, "

~ . 1 .‘:.;';
"In all cases the site should be large enough to accommodate the! Dmposed S
facility and any associated infrastructure, groundworls, servmmg and ey
landscaping. =

"5.66 A Jist of sites with a waste disposal use is given in Appendix 4 There
should be no automatic assumption that these sites are appropriate for an energy :
from waste plant; proposals on any of these sites will also be judged om the basis R
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\ waste use becomes clear as so

.1 expressly excluded landfi
i not justified and recomm,
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of Policy Wi py and the other policies of this Plan,”

_ : Jll be -
e similarity berwyeey paragraphs (a) 1o () in polisies WLP 10 and: WLP 18 ¥
“mmediately apparent, M o]

meant by "langd with

bt : thing m -
an existing waste use” in paragraph (b , it must mean the same
both policy WLp 1 and WLPgIB. If these :llol:'ds Ereli:ox(lsi)dered in isolation, cntirely 9&? :i'f o
existig T8N well be thought hat s aperatonnt 1l e oo indecd land with &%
Cxisting waste use, notwithstanding the fact that the object of the landiill vas restoratton, It t
Waste disposal. But it wowld not be right to consider the words in isolation and out of COH'@; "
Having said that the establishment of facilities for the handling and treatmepnt of waste should
be on land with an existing waste use, paragraph5.12, within which policy WLP 10 is
contained, continues: : :

"such facilities may also be acceptable on operational landfill sites ... *

The reason for the distinclion between operational landfill sites and land with an existing;

OR 25 one considers the evolution of the olicy through the '
Y WLP 7 in the draR Local Plan (now policy WLP 10) had "
Isites. The Local Plag Inspector, ¢

ended the following policy:

“The establishment of [limited seale] facilities for the handling and treatment of
waste should be: ’

) \
"(8) on land which is, or has bee used, or is allocated in a Local Plan or .
has planning permission for industrial or storage purposes, or

“(b) on land with an existing waste use; or
"(c) on land not in beneficial use but which has previously been used for a

Waste use. Restored former Jandfl] sites are not inchuded ip this
category where they are eapable of beneficial use. :

"(d) at operational landill sites.” '

T

"The Inspector supports the develoi)méﬁ{ of waste related facllmes atlandﬁll

Y ST e
) dification was as follows:

S

sites ... This consideration gives i

. The Taspector's

ut in the text of
also be acceptable on tandfill sites and this is

onsidered that this exclusion was G

R aybe . ,','
ly QC accepted, on behalf of the council, thdt whatever may. b

M
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; H [ions md :'.;.
recommended.” hedule of _modlﬁca . L
[P S c S .
Thus in the reasons given for the council’s decision in th e
responses to the Inspector, we find:

waste related ac ropriste. %

- M ’ . e
: indicated. The inclusion of operational la.ndﬁ_l! sit e means bY W ch a‘mtt
; County Council view landfilling at a mineral site as ~ ] operation 35 offfg'h :
: can be restored not as the use of Jand for a waste df*Pof this type of activity
"~ Landfill sites are not viewed as a preferred Iot;:tlt};lo r:f wasie arisings ad

¥ particularly as they arc likely to be remo! S ceeptable impacts o

intensification in activities at a Jandfill site mnﬂ tli‘i? cites wil be viewed by the - i

tivities is [si

"The locational preferences for es is not 2pP

[T

the local area. Proposals for facilities at lan : G

H Authority as exceptions to this policy.” . dmg y a L
1 modi i i ut above, excluding.any. - - .

So the council modified policy WLP17 (now policy WLP 10) 3;;;: :refere"m:é to them in the U

reference to operational landfill sites in the policy itself, but inc
text in paragraph 5.12.

: tors -
% 21. Itis important to bear in mind that the council’s response to the .Waste Local Plz;l;f fg:g;;s e
fepoit, its feasofis for not accepting her recommendations, and its pmposecil mo T were
the policies in the Draft Waste Local Plan arc not merely public documents. et}a’tuto '
\ produced as part of the formal statutory protéss leading up to the adoption of the. statutory
[&

T,
o

s
PRt

development plan. This'procéss ensures it the public aremvoived m}hccvollmon()f local ‘é}

& planpolicies.. .

) e ) ' c L ;

22,2 1 confess that T was, therefore, more than a little surprised to hear Mr Kelly:QC submit, upon £
{instruction from the council's Head of Legal Services, that it was "plain, on the express..
} wording of policies WLP 10 and WLP 18 and the explanatory text to those policies, that &
“landfill sites, including Capel, are intended to be regarded as ‘land with an existing waste: .

~

use™. He further submitted that it was "not appropriate to seek to construe, let alone AN
contradiet, the clear and cxpress words of au adopted Local Plan by reference to ... the Local ~ " !
Planning Autherity's pre -adoption decision making process”. For this latier proposition, he
telied upon the decision of MacPherson J in Jeantwill v Secre of State for the <o

Environment [1993] JPL 445. In that case an appellant had sought to rely upon a Local Plan =~ ... <-.
Inspector’s recoramended modification to a Local Plan, which had been rejected by the Locat .* ., o
Planning Authority. Understandably, in those circumstances, MacPherson J Said: )

" ... that it would be confusing to require the Secretary of State to consider the
recommendations which had in fact been rejected. Were it otherwise decisions
on policy would never be settled but could be re -opened, thereby destsoying the
value of such policies in providing a framework for planning control." !

23. By contrast, in the present case, Council Off i i o
. X cers defending this challenge 1
approach to \}/LP 10 afxd WLP 18 (10 include operational landgﬁn sites in {hcg ty;syo?;anag
yvhere_ there is a locational preference for the establishment of waste hziudling facilities
g:;l.udmug] Efw dlﬁiants) which was expressly rejected by the Local £
;) ng the modifications process. Whatever the position i 3 ni e
1 . n may be if the Local PI <
R Arlclrmo?ty }}]as, tl_u-opgh 1qadvcnenc§, adopted a Local Plan policy the text of wl:izh g(;l;n ::5 '
_px; t;}:zr t}; : oei:_ct its mte:usons, that is not the case here, There would be no reason 1o include |
e 1ext. of paragraph 5.12 "sich facilitics pm3yFsiss ferati T
_s[;!leesa if ::il;;s’ues Were to be regarded as Jand v?th an cl;gs?i:acgei:g: uosx; Sﬁxtl%%ﬁ;}
pproact in the text of paragraph 5.12 is entirely consistent with that jn par;agm'ph 4 27;
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g waste related

0rmis
landfifl for restoration purposes is distinguished from other f
development.

ored former

24. MrKelly QC made various submissions in relation to the referen .. however, ,
landfill sites” in paragraph (c) of policies WLP 10 and WLP 18. They;llfo ::g’pmcess of - ..
advance the defendant’s case. The Clockhouse site is an operational Jandfill :n h(c). The :
being restored. If it is restored to agriculural use, it will be excluded ff({m patatflgm I:"ace of the,
defendant’s approach to the interpretation of WLP 10 and WLP 18 flies 1n "ﬂ? is with the
council's own expressed intentions when adopting those policics. If also‘con [w words in
proper approach to the juterpretation of planning policies generally. Poriicular The Plan
individual policies should not be taken out of context and construed in the abstract. s with

has to be construed as an whole. Thus it is necessary to read policy WLP 18 togother .
policy WLP 10 aud the explanatory text, which includes paragraphs 4.27 and 5.12. e

ces to "rest

25.  If there is room for doubt about the meaning of a particular policy, it should not be construed: .
in a vacuum, but in the surrounding planning context. An imporlan‘t part of t{ns context 'lg?é’ .
be the reasons given by the Local Planning Authority for proposing a pgmcular modi T.;

version of a policy in response to recommendations made by a Loeal Plan Inspector. ; :_f
reasons given for modifying the policy cannot override its express terms, but they may be 0 s

¥4 considerable assistance in resolving any ambiguity or uncertainty.

2%, Mr Kelly QC relied upon R v Derbyshire County Council ex perte Woods![1998] 6 Env LR, '; ;

277 for the proposition that, cven if an altemative construction of policy WLP 18 was Lo
possible, the councif's decision should be quashed only if its construction could be said to be o
unreasonable: see per Brook LJ at page 291 applying the dicta of Auld J (és he then was) in

North Avon District Council v Secretary of State for the Environment [1993] JPL 761. oy
- ! N

That general principle is not in doubt, but it has to be applied to the parq'culax: facts of this
case where the Local Planning Authority itself, in the statutory modx_ﬁcatlgns_ process, - ‘<
contended for a particular interpretation of the relevant policy. Brook LJ recognised, at page L

290: i

27.

"If there is room for dispute about the breath of the meaning the words may
properly bear, then there may in particular cases be material considetations of L "
law which will deprive a word of one of its possible shades of meaning in that Tl
case a5 a matter of Jaw.” . . ;,

H \ Al "‘:.

»

He mentioned on page 291, by way of example: A

" ... the need for consisiency in the construction of policies as between two
policy sourcés might be a relevant consideration when determining the meaning R ¢
which the words in a policy document were capable of bearing." : ; .

28. It may well be possible to envisage other circumstances where it would! b& unrcasonable
and/or inconsistent for a Local Planning Authority to contend for a particular interpretstion of
~a policy. But I am in no doubt that it would be unreasonable, because it would be wholly %
unfair and inconsistent, for a Local Planning Autharity to contend for an interprettioi £'a -
poliey which it had expressly rejected in the modifications process. This is not simply a .
question of there being a need for consistency in the planning process, thére is & need for -
1 integrity in the Local Plan process. 1 accept that a Local Planning Authority may wish, for
i perfectly proper reasons, to altér its interpretation of a policy, for examplg, in response to
& decisions by Inspectors or the Secretary of State. If it makes it clear thét this is what it
proposes to do and fairly considers the implications of making such a change, then its revised

s
i

T T Tl et
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The Officers' response w

et as contai i ' ‘
advice in RPG9, continued: ined in paragraph 352, which, having referced t'o policy

13:24  FROM

interpretation may not be u
here,

AR

Mr Kelly QC submi !
treating the Clockhous
no consequence
the committee, i

1 do not accept that .
change the council’s poli¢
paragraphs 4.27 and >.
% is a clear distinction, 1
% existing waste use (I und

paragraph 5.12

(Ground 2: The Proximity Princi le
The principle is discussed in detail in the Thornby Farms Fasse (see zl;’o;oﬁcy Y whichiS .
EU Waste FrameworK Directive, and urrey WLF ‘

contained within para

That reflects what is said in paragraph 3.27 of the Plan, which is concemed
of the wasle strategy:

Understandably, t.he propex application of the
concern to the claimants, since the Cloc

areasonables urt

e

ted, as a fellback POSIOf at?ian O sting
¢ ’opcrauonal landﬂi;zll ;1;3 oS o sidere
ieht of the ] s
;Ic;) be a suitable S1t° for a propo

t
bmissi evidence 10 suggels;:i tha!
5 y approach {0 the us¢ 'of operd io

d5.12 of the Plan and as explained in

Local Plan policy ferms: b‘
. e(r’stand that the Slyfield sitc Was su »
al landfill sites 'may also' be acceptablc.

because, in the 1
t was considered

;on. There is 10

that operation

¢). It derives

is piven effect within

graph 4.1 as follows:
»The movement of waste is one of the most significant i
activity. The aim must therefore be to ]
This accords with the proximity principle, that is, waste s

close to where it arises.

v

'

!
\

"pOLICY WLP2

"In considering proposals the County Council will have regard to the extent 1o

which the location of the deve .
of waste, waste products and residues. The County Cougeil in dealing with

proposals will give preference to the location of waste related facilities as close
as practicable to the origin of waste.” K

"Where practicable waste should be handled, treated and disposed of as close as
possible to the plac_e where it is produced thereby reducing the environmental
gnpact and _{'ﬁnancnal costs of transporting waste. This accords with the
overnment's proximity principle and the aim of achieving as far i
self -sufficiency in the provision of waste facilities.” 8 2 possivle,

"351 Objeci i i
s bég‘cl:;s a;;omeﬁ lsuzz; tgnl:ren the location of application site, close to the
Proposal is contrary to the proxixg;?y Princie, o weste wihin oy et

and process waste from outside Surrey principle, and would be likely to attract

from the v

mpacts of waste -related

reduce movemnents of wastc, generally.
hould be disposed of

Jopment minimises the need for lengtly haulage -
i . D ’
with the principles - | ¥

proximity principle within téle county was of

. khouse site is at th
Th P e southern, rural
€ mam report explained in paragraph 351, under the heading "Proximity;d hgniﬁteli? county.




“The applicant does not intend to process Waste oth 1
Surrey in the proposed EfW plant and has indicated Wi Ve
planning condition restricting the source of waste I the ¢ jes sholt seek {0
permission js granted. Regional waste policy is that authors b arisings. OO
make adequate provision For an amount equivalent of its WﬁSteximi rinciple
is no national or regional guidance which seeks to apply the Pr : the current
below the Jevel of county, and Officers do not consider tha he County
application, even though the plant would be situgted closé wfuhe waste it

, . boundary, and is considered by some to be remote from the origin &

** would pracess, to be contrary to the proximity principle.” : ' the

: e

33. The report then referred to detailed mileage assessments Whi"h.had bec;ﬁpn(\l::ak;i;yoﬁt}’ k
Highway Authority. Compared with 8 'do nothing' scenario, the ;gh 4 .

concluded: : '

Efw plam wovld

sporting Surrey's

7% reduction

" .. that the proposed 110.000 tonmes per anmim cal?acity
assist in reducing the overall mileage associated with tran

waste by some 270,000 miles per year. This would equate to.a 7
on the distances associated Wwith the current t:@fer for disposa
arisings from Guildford, Woking and Waverley District.” - e
The Highway Authority then carried out  second comparative assessment which comp;gzz?-l ;
the relative merits of each of the three applications and concluded, in paragré‘,-phs 364 and 365° -

osals for EEW plant at Copyhold Works and Slyfield,

f the Clockhouse Landfill EfW proposal 10
ured in terms of miles/tonné would be

"Compared to the proposa
Guildford, the travel effictency o
process 110,000 tonnes per annum meas

equivalent to 3.6 miles/tonne compared with 2.61 miles per tonne at Slyfield e e

and 3.34 miles per torne at Copyhold. If the difference between the miles/tonne
figures is looked at in terms of the annual milesge travelled the difference
petween the Clockhouse EfW proposal and the Slyfield EfW proposal would be
some 109,000 additional road haulage miles per year. o :

"This the Highway Authority consider is a reflection of the location of the o

respective proposals in relation to the source of waste and illustrates the relative
remoteness of the Clockhouse Landfill site compared to the two other

proposals.” '
34. Against this background, the Overview said this, under the heading "Proximity Principle™:

"45 There i§ clear guidance that the proximity principle should be applicd at a
regional level such that adequate provision should be made for the management
of a region's waste within its boundaries. Below the county level there is no
formal framework for applying the proximity principle. Local. transport
considerations are animportant means of assessment in ferms of the
Development Plan. While the need to limit the distance over which waste is
transported is 2 consideration in the determination of all the applications, it is
L hot a principal test and needs to be set against other locational and waiste policy
< reguirements. '

"46 Al the proposals are deemed to satisfy the regional test of :proximity

principle. None of the proposals can be refused planni issl
 pr plenning permission on the
grounds of lack of proximity to waste arisings piven other iocational and waste

v
T4
5
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Policy considerations, " wdS 28 follows:

The Overview paper summarised eight key points. The eighth key post ibed at
. . eiple deserive™ o
“All the proposals are in accordance with the proximity Pnncgl;-t)', princl?k
fegional level. There is no requirement to consider the pro ing permissios!
below County level, None of the proposals can be refused plan‘;u waste policy
on proximity principle grounds given other locational an :
considerations.” ;

On behalf of the claimants, Mr Village submits that this advice impmper;b; )
importance of the proximity principle, effectively sidelining it, The aPPIé?O opo
because it looks at the principle at regional level (at which level all thr:e p
compliant), but says in terms that: )

h is erroneous

"There is no requirement to consider the proximity principle belO;W County
level™, ’

e . ies.
It was common ground that "below County level” means within the colty's boutiad?nihé
There is such a requirement, it is submitted on behalf of the claimants, given :

proximity principle is carricd forward at county level by policy WLP 2,! Applying policy .

WLP 2 on the Highway Authority's calculations, the Clockhouse site is the least c:om!ﬂl:x;"t
with the objective. Moreover, there is no recognition in the Overview of the fact thgt ¢
proximity principle is not o be treated merely as a material consideration among many others,
It is in a different and more important category, as explained by the Court of Appeal in 1:he
Thornby Farms decisiori above. In these circumstances, it was seriously misieading to advise.
members that the proximity principle was "not a principal test”. It js perfectly true that the
objective has "to be set against other locational and waste policy requirements”, but it must
"always be kept in mind". .

relation to the proximity principle, I accept Mr Village's submissions; Mr Kelly laid
particular stress on the fact that, although policy WLP 2 was nor mentioned: in the Qverview,
the exercise contemplated by the policy, the detailed mileage assessments, had been carried
out, and, compared with the 'do nothing’ situation, there would be a substantial reduction in
mileage as a result of granting planning permission for the Clockhouse site.* That is to ignore
the County Coungil's second assessment, which showed that the difference between the
Slyfield EfW proposal and that at Clockhouse would be 109,000 additional road haulage
miles per annum, 1t is true that the Overview said: ’ '

"Local transjort considerations are an imporiant means of assessment in terms
of the Development Plan." .

While the Court of Appeal does not descripe the objective i those terms, it js plain that it

] shoy;g__‘nv(_n bg__mlegi;_Fed, as the report sought 1o do, to_the status of "AN Other” matérial

nsideration.  Moregver ' concentrate upon comul;
E s » 0 mpliance  with the
oty ot (g 1 hre s 0 g o 2 principle beloww
ves give effot fhcoumy boundaries) was to effectively discount policy WLP 2, which
8 Sct to the proximity principle within the county, below regional’ level.

diminished the

sals werg

Notwithstanding Mr Kelly's valiant efforis to defend the Officers’ advice to members in .

proximity principle at ~ -

Er
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- 5 po sugh: . i
, -1 that there was t
Mr Kelly emphasised the words "no formal framework” and smc:nt g have to be 1o d a5’
6 and key po pers. If oB€ d

framework below regional level, but paragraphs 45, 4
whole and in a comxionsense way, as? thef’ vfould have been by memocr:
one can see that members were being advised, in effect: do not trou on .
# proximity principle below county level; the principle is, in any event, oo 4 fhe other sites, b)f
y matcrial considerations, This explains why the relative advantagedmw'n to the members

-4 comparison with the Clockhouse site, in terms of WLP 2, was not

T
- E s

whi

there in the report, but they were not related to the extent t0 (
: o y below regiof

complied with WLP 2 and hence with the proximity princ':ipl.c
¢} the advice to members in relation to the proximity princip '
*r’l seriously misleading. s

5y sy e i py '
2 20 G S .

'«.f)\ :Y‘»"‘ile’fﬁ)."(:;, B
4 Ground (3): Patteson Court !

38. CDA4 (Revised) dealing with the issue of need is a substantial. ocur ing.. Officeis’
and updated for the committee. Inevitably, there are uncertamﬂesbelgof:xe?zl;ggsted, other

will be looking at a moving target: as the capac.it)_l of some sites becomes o
sites must be included in the pipeline for obtaining planning permission. The Overvie

explained that it dealt: .
» .. primarily with the salient issue of nced for additional waste handling
capacity in Surrey as a whole ... " '

le was, albel

)
T D T A bk
"

39. Having established the total need for waste handling capzfcity in th
having noted the "significant uncertainties in forecasting”, the

paragraphs 14 to 17 as follows: \

Overview continued "il

"14 A particular uncertainty relates to the outcome of decisions for Coldharbour
Lane and Patteson Court referred to in Core Document 4 ... Shprtfalls. in
permitted landfill capacity in the short term and total non -inert waste handling
capacity could be accommodated if planning permission is granted for
Coldharbour Lane. Even if the Coldharbour Lane appeal is dismissed, then the
grant of a planning permission for Patteson Court - a position, yvhxch the
Authority currently supports - would deal with the predicted deficit. |

"15 Thus, there are possible altcrnatives involving landfill, which mitigate
(militate] against the grant of planning permission for EfW in Surey in the
short term. However, the reliance on landfill related schemes is contrary to the
intention of .the waste hierarchy and in potential conflict with the Landfijl
Directive. In order to maintain flexibility in terms of the provision: of waste
handling capacity over the short to medium term and to avoid a landfill led
approach to the supply handling capacity, it is considered appropriate to
discount the Coldharbour and Patteson Court schemes from the need
assessment. In any case, these two landfills, if permitted, arc more, likely to
cater largely for commercial and industrial waste." ;

"16 A decision in the case of each application will require the Committee to
take a position on uncertainty. The position described above is considered to
represent a cautious and prudent approach to the assessment of need involving
reasonable assumptions balanced with the policy requirement to mqve away
from landfill. :

“ i be saved, v{ere .
if?& attention in the Overview. The figures, in terms of the mileage tf:l;te‘::}?lgf e S e stes
al fevel, Overally o
it unintentionally;

ay L
AR AN
C;‘_"l . ..“..
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document which was revised: :
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- -
. comes do .

"17 Ultimately, the prime copsideration Pfl"bfggﬁ put the question ; - ficant

timing. There is a need to move away from .anl i ant TEprese. 5 o

and when that process should I_:egiq. A single P life
commitment in tems of caPReTh il fi ; casting worlc, 1t 35 i1 up
facility. However, given the results of the fore ving up =
the development of a single plant
waste hierarchy in a balanced mar_ntx;er
biodegradable waste handling capacity ...
scconirfacility might be required by 2005, however,

1% forecasts, it is suggested that a cautious approach shou

In CD 4 members had been advised under the hf:admg F“t‘:lzfgl ‘f 0151:;:5 Coldharbous lax}e ,

Patteson Court had a capacity of up to 3 million cubxrf metres 10 l,lo * 10,3 miltion cubic

had a capacity of 1.8 million cubic metres and a site at Pru:u':esil : );xpon . bether or not

metres. Graphs showed the differing extents of unmet need, depending up-

any or all of these sites were granted planning permission. L
atteson Cowrt was™ —* 1,

i illi i ity estimate for P L
41. It is common ground that the 3 million cubic metre capacity € 4 alrcady . " i
€rroneous. Tie defendant says that the true addiuopal figure (since _L{;eﬂ: d?s;sutes pat, -
planning permission for some landfill) is 5.1 million cubic metxes, _'I:he dgm'lan!'cation. 7
but it is unnecessary to resolve that issue for the purpose of detesnmining this :app icall L

ow would st ;
. without the risk © ‘

ds assessment B
The nee piven the unceﬂa.mty o
Id be taken.” | N
ble Capacity” that- = "o

40).

It is important to see the basis on which the Inspector recommended. and the Sec[l:;a?c . gf:':..' L

State accepted, that planning permission should be granted for Patteson Cou_rt. The Insp o
concluded, in paragraph 7.15: '

n 1 have also found above that operating a containment landfill for pon -inert CL

waste as proposed is probably the best means of achieving restoration to the A

~ highest quality in the shortest time. This is relevant when it gomes to

determining the BPEQ for disposing of wastc arising in the area. Even though

landfill is at the bottom of the waste hierarchy, it is still capable of ,being the

BPEO for a given sct of circumstances and the achieving of restoration is surely

one such circumstance.”

42,

The Inspector then considered the mformation put before him by the County Council relating . ._
to the question of need. He was provided with a graph similar in form to the graphs that had . ..
been provided for the assistance of members in CD 4. The graph included the 110,000 tonnes ©  © -~
per annum capacity of the Clockhouse site. He said this in paragraph 720: : -

43.

~ "The graph also shows, in heavy shading, the effect of granting permiission for BRR S
the present proposals. Without this, it is assumed that Patteson Court would B
effectively have to close as a non -inert site in 2005 ... jt appears from this that ik
the site, if filled at the planned rate, would largely make up the expected deficit -
In capacity up to 2014, but jt would not create any surplus except iri 2005 -6.
Esgsrﬁidthtng Syears there would be an apparent slight surplus, but n;ot if it is

| ~ e shour?teey n;l.l'?uld play some part in meeting London's waste disposal

Paragraph 7.26:

_ a‘f-, have 'alrgady identified that the site would meet a need for disposing of waste
v smgfm urrey. .In fact it is currently more local than that, taking fnunicipal
waste trom Tandridge and Reigate & Banstead Districts. Some comes from

’ - . . .
i . . . 3.
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i possible altemnati
+ permission for an

45.

T

NEETHE,

The claimants say that this
% members must have regard before plannin,

X

: ily in
. tncpesséﬂ ' C
-bound flow 5 no i ustl’lﬂ] en d Lo "'l.'

south Lond i S ary
ondon but such localised cros The site also acoepts m o 85 Jess o

conflict with the proximity principle.
commezcial waste, in respect of whic
tigorous, and where there is more unc

In paragraph 7.29 the Inspector said that he was:

v ...in no doubt that a continuation
best practicable environmental option

v, thearea.”

The Secretary of State agreed with these conclusions s

"He agrees that, in the circums

waste hierarchy.”

7t

! Mr Village submits that the

said that the prime considerat

"There is 2 need 10 MOVE aWay
when that process should begin."

But, he submits, the comm
from the needs assessment.

considerable shortfall in capacity,
% that Patteson Court cou

& metres rather than 3m
# likely to cater largely fo
Inspector’s report above) and

.

“contrary to the intenton of

Patteson Court, the Inspector and the Secret
PEO and consistent with the waste

in all the circumstances, B

of the reasons given for discountl
ing permission has now

y be discounted in the assessment of need. S

in any event, since plani
capacity, it could not simpl

These poiats, among others,

request that the matter shou

the Officers. As the first paragraph of
behalf of the Head of Legal Services. S

"The Planning and Regulatory C
meeting held on 6 and 8 Decem
applications were before the
that, if granted, a significant volume of landfil] void space would:be made

available to receive non

ves involving
EfW in the short term.
;on came down to timing: C

ittee was invited to discount bo

1d make an even greater contributio
illion cubic metres). They were fo at I
r commercial and indist h7.26 of the

30 September 2002. The council's reply ¢
1d be referred back to the commitiee was not being accepted by

; 1® ,
b the recycling 18765 e o
ertainty about arisings: . ol

: is the
of non -inert Jandfill at Patieson C‘;‘;{:i;g in i
for the management of wastes o

g el L
tances, the proposals ar® consistex?t with the - AR

consideration, .10 which council .
g permission can lawfully be granted. In~sum?;1;7}g
Overview acknowledged that Paticson Cowrt was o?e lznn i’
landfill, which would militate against the ‘grant © plann e
The short term is important pecause the Overvié *

decision is a neW material

from landfill, but the question is hoty fast and

th Coldharbour and Patteson Court -

Tt followed that the committee was secking to meet @ VeL). TR
_ Members did not know ‘

as shown in the hs in CD 4
i hogtfall (5.1 million cubic

n to the s | 3
1d inaccurately that it was "more

al Wwiste” (compare paiagrap.
they were told that reliance on landfill related schemes would be

the waste hierarchy”. But, in granting planning permission for .
ary of State had concluded that the proposal was,
hierarchy. Thus some, at least,

ing Patteson Court were falsified by the degisionJetter; aad,

had been made in the letter from the claimants’ solicitors dated .,
ated 16 October explained why the claimants’

the Jetter makces clear, it was a considered response on
o far as material, the letter said this:

ommitiee, in the reports presentéd to the
ber 2001, were made fully aware that
then Secretary of State the effect of which were

.inert waste. This matter was fully addressed in the

(?vervigw report paragraphs 8 to 17 and in Core Document 4 ... However the
Committee was also made aware that (2) there was a significant shiortfall in :
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~ e i

i

. did was, not
nat the availsble vf non -inert

available landfill capacity within Sumey such e 0
f the volum ! e Strategy

even sufficient to permit the County to dispose © ‘

waste to landfill up to the allowance provided for in the I“Iamonéllllft W‘é idharbour o
r Target, (b) even were the applications in respect of Pattesol Oth ' would still L

Lane and Area C at the Princess Royal Sandpit 10 be-allowed < af:isings an S
remain a future shortfall in capacity to handle the projected waste i inteI"lﬁon S
(c) that reliance upon landfill as a means of disposal is contrary {0 ,% - Lane gR
of the waste hierarchy. In the event, the appeal in respect of Colgll,lg: Of;jsa] of S
was dismissed and no appeal was lodged against the Council's. 1€ :

~ "": - planning permission at Princess Royal Sandpit. ; ' - '."'1' 'Z‘

"When the Planning and Regulatory Committee of the Council rcsoIV:ed to grant S '
planning permission for the development of an EfW plant at Capel, it “"'85 L
assumned that the volume of additional void capacity at Patteson COQZ}, were 'the IR
extant applications to be allowed, was approximately 3 million cublg metres to S
~ 2014 (rounded down from 3.3 million cubic meters) ... However, in preparation
‘ for the Patteson Court public enquiry it wes discovered that due to gn error iz ,
; the applications this was an underestimate and the true additional void capacity - ——

above the 3.3 million cubic metres formerly assured, the need for an EfW plant
as set out in the reports to the Planning and Regulatory Committee remains
‘ unchanged. In these circumstances, it is not proposed to review the resolution e i
I made during December 2001. There has not, as'you suggest in your letier, been Y

~ a fundamental change in circumstances since the Commitiee made its decision." n

| which would be released was approximately 5 million cubic metres over w0
E 12 years to 2014. However, this extra approximately 1.8 million cubic met7es . : ’
1 equates to the void capacity of the dismissed Coldharbour Lane propogal. - L
. “Thus, even having regard to the additional capacity at Paiteson Coust over and \

&

% 46. Pausing there, this response, with due respect 1o the Head of Legal Servicel;s simply does ot~ .
b make sense. It may well be the case that the revised figure of capacity for'Patteson Comrt.at ' %, .

‘ ?é 5.1 million cubic metres is substantially the same as the estimated capacity of ‘the three, .5 !
! % potential sites that had been identified in CD 4, the other two of which did not obtain planning 2" .
; ~ permission.  But the claimants’ complaint is that the committee were told to discount that :

n potential 5.1 million cubic metres capacity. Now that planning permission: has been granted

: for 5.1 million cubic metres, it is no longer a potential capacity which the council can choose :
%,_ to discount, it has to be taken into account, more particulatly, sinee two of the reasons given' 5 -
* for discounting it have been falsified. Whilst reliance on landfill related schemes generally

-+ would indeed be contrary to the intention of the waste hierarchy, the Secretary of State Has

~ concluded that reliance on Patteson Court (for the purposes of ensuring the most rapid =

restoration to its previous condition) is consistent with the waste hierarchy. Secondly,itismot - &

disputcd by the defendant that Patteson Court will cater largely for municipai, not commercial - .
and industrial waste.. . . A T 125540 e o1t b Rer

vtx f rcsiyesl TR 2 TN R LR REH L Ve S e
e AT o PNt P BA : Yy

s

| 47.  Mr Kelly sought to remedy the obvious deficiencies in the reasoning contairled in the lettes of - R
g 16 Qctober by submitting that the reason why members had been advised to discount the -
el potential capacity of Coldharbour Lane and Patteson Court was because the issue of need iaad S
been considered in qualitative as well s quantitative terms. In qualitative temms th;are wasa -
| need to meintain flexibility in terms of waste handling capacity, and to avoid a’landﬁll -led
| apg{roach to supply handling capacity. Such a qualitative approach was in’accordance with
l -~ natignal pohc'xes for waste management; see, for cxample, the targets for redl:;cing the amount
; of wasto that is disposed of by way of landfjll, Notwithstanding the fact that ‘this " qualitative”
i
‘1
l
\

approach to the assessment of need was not clearly articulated as the reason for the Officers'

¥
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. . ideration a0
decision that Patteson Court was not a material °°“§‘de
referred back to the committee until Mr Keily made his ©

qualitative and quantitative considerations were consid_efed ) of the B1° the
there was a sufficient need, bearing in mind the inevitable d‘""f:sdnever in dispute b;;t
countryside beyond the green belt. That there was & nee d when it § ould bf” me no
question before the committee was the extent of that need were important, E7S D
question of timing. Assuming that qualitative considerations : They ar¢

nGHance.
b T iderable important jal -+
doubt whatsoever that quantitative issues were also of cox%séiihm(?m&ve aced is a1 css'ennal ,

extensively discussed jn CD 4, and a proper appreciation 0 how a planning permissiof -
foundation for any qualitative judgement. I,t”i§_ui’rynpps[§‘1ble fo se¢

for 5.1 million cubic metres of landfill spacc Which Was pr L
material factor in the overall consideration of necd. ' o

s .
10 be relevant it €€

{andfill -Jed approach; mg "
Court, would be contrary '
ned by the Secretary of

. L
Whilé'liere Was & desire to maintain flexibility and 10 avoid &
proposition that reliance, not on landfill generally, but on Patteson <.
to the intention of the waste hierarchy is, at least arguably, underm?
State's conclusion. . "
49. The additional reason given for discounting Patteson Court, that it would cater la;igfgn g"; :
commercial and industrial waste, is also arguably falsified by the Insjpectors ¢ that e
Mr Kelly submitted that this latter esfor was of no consequence. I dé not accept, The ©
submission. The comment was not included in the report as ap'ip_conseql}:@?j?lg fi’de' le
~EfW plint was intended to deal with municipal waste. A site that woild e catering larg; Y
for commercial and industrial waste would be of less significance in assessing the need for. o
capacity to deal with the municipal waste stream. - . o
50, For these reasons it is plain, leaving enirely to one side any “counsel of prudence”, that the, e
Patteson Court planning permission is 2 material consideration which must lbe refetred to the - X

committee so that it can take it into consideration before any decision notice 5is.i.s\_s:qu;.> .

In conclusion, I feel bound to express sy considerable disquiet about the defendant's stancerin
response to this challenge. It is councillors, not Officers, who adopt local plan policies. It is
“councillors, ot Officers, who decide major planning applications such as the Capel EfW
proposal. There does not appear to have been any member involvement in the preparation of .-
the defendant's response to this judicial review. 1 do not suggest that councillors should.
always, or even often, be involved in responding to judicial review challenges, that would be -,
unduly burdensome for individuals whose council duties already impose considerable
demands upon their spare time. But the lack of member involvement in the circumstances of
this case does give rise to serious concern. In adopting the Waste Local Plan in 1999, &
councillors had made it perfectly clear that, in Policy terms, they did not wish operational ¢
lndfill sites to be treated as land where there was a locational preference;for waste xelated
activities. Yet leading counsel was instructed by Officers to submit that the Waste Local Plan
should be consirued to preciscly the opposite effect, and that the Court should not consider’the
Council's views as expressed in the modifications to the Local Plan. Faced with that difficult &
task, Mr Kelly QC made the very best of an inherently unattractive argusient, The question is %
whether Cflicers should have taken it upon themselves to urge such an interpretition-of the~ %
council's Local Plan, T T T T e e

am baffled by the refusal, in a considered response to the letter of 30 September, 10 take ih
atter back to members in the light of the Patteson Court decision. certainly do not sugges
;g that it was necessary to immediately invite the commitiee To review s decision. As -

assugance that the matter would be put back 1o the commitice in due course with 8 report
outlining any material changes in circumstances, including the Patteson Coust decision, before - |
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- - ontly sensibley

::g S:[(i:lsmn notice was issued would have sufficed. Th
e iib on Was hqwever met »yiEh a blank refusal, It may
- lders will decide to adheré to their earli& decision, but the ’
ould be Jeft to them, with the advantage of knowing the most Bp 40 ¢ o hese
re!atlon to need, and should not be pre -empted b)’ the defendant’s oﬁicers;
this application is allowed. .

MR VILLAGE: My Lord, I therefore seek an order quashing the xesolution
‘_i.atEd 6 December 2001 to conditionally approve planning application 10/ ;00/ 0
stek an order quashing the decision of the council of 16 October 2002 not 10 7€
application for the Capel Encrgy from Waste incireration application.

MR JUSTICE SULLIVAN: Itis the decision of the Head of Legal Services in fact

MR VILLAGE: Thank you, my Lord. : ol

MR JUSTICE SULLIVAN: Yes, 5

MR VILAGE: My Lord, I also seek an order that the defendant pays the jclaimants’ costs iz o

these proceedings, including the costs of the hearing before Davis J, in respect of which costs
were reserved, and I also seel an order that the costs be paid on an indemnity basis. -

As to the Jatter point, I have provided my leamed friend with an authority, which I am now - .

handing to my Lord, which is a Court of Appeal recent authority on the principles to be' -

applied in making an order under Part 44 of the Civil Procedure Rules Reid Minty v Taylor-
[2002] 2 Al ER at page 150. The facts are not important. Halfway down the headnote: '

“The judge held that the application fell within'CPR Pt 44, that the dourt could
only make an order for indemnity costs under that Part if a party had been guilty
of a moral lack of probity or conduct deserving of moral condemnation and that
there be no such conduct on the claimant's part. Accordingly, ‘the judge

dismissed the application." _ K

It was held that: i

"A party could be made subject to an order for indemnity costs under-CPR 44.3
even thongh there had been no moral lack of probity or conduct deserving of
moral condemnation on its part. The discretion under  44.3 was to bejexercised -
judicially, in all the circumstances, having regard to the matters referred to in

that provision. It included a discretion to decide whether some or :all of the L Vi

costs awarded should be on a standard or indemnity basis, If costs were
awarded on an indemnity basis, in many cases there would be sonie explicit
expression of disapproval of the way in which the litigation had been conducted,
but that would not necessarily be so in every case. Litigation ‘could be
conducied in a way in a way that was unreasonable and which justified an award
of costs on an indemnity basis, but which could not properly be refzarded &s
lacking moral probity or deserving moral condempation." ‘

If we mum to the judgment at page 156, May LJ, at paragraph 28¢ said: ;

"As the very word 'standard’ implies, this will be the normal basis of asessment
where the circumstances do not justify an award on an indemnity basis, If costs
are awarded on an indemnity basis, in many cases there will be som¢ implicit
expression of disapproval of the way in which the litigation has been conducted.
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muity basis, ¥ cre | . '
Jacking moral probity deserving moral €0 " behﬁi’io r
. ouie? f
My Lord, whilst 1 certainly would happily submit aﬂlﬂ?;:;{‘ic obity Of coi u
come within the description n[being) guilty & a mor P s cortal 1y beed unse
moral condemnation”, 1 7 ed not go that ar. It ?bconte ing 2 ing .
y my Lord, in relatt ] l?e" ; cal Plan proced=

t it contendeC L grow?
erft

réasons given b
which was precisely the oppo

the integrity of the Local P
16 Oclober, which simply was a
there was & real need to refer the matter back to

on an inde

For those reasons L {herefore, ask that the ¢co ) !
standing back from it all, vhY are ere. effectively, i € r
ground 1, we have, not just knocked the bails off,_ to use 3 - o 4
the three Stumps out? £ the matter 18 t, er "
sudgment in relation 10 uld have been wholly uniecess {
rest of these proceedings.
ioht, Mr Kelly, what do you ¥ :
t dard or Jgndemmty?

MR JUSTICE SULLIVAN: Thanlc you. R
d then about the method of assessment -~ stan

about the principle an ;
pplice?

my Lord, clearly I resist 'the‘a _
I understand the application is

unds one and seven.

s of the principle,
mnity basis.
ect of gro

MR KELLY: In term
should be paid op an inde !

relation to the litigation in resp

E: No, I wishto make it clear that it is all the proceedings-

MR VILLAG
MR KELLY: The submissions that you had just now in relation were Fé
one and seven. ;
me theré is @ distinction -

MR JUSTICE SULLIV save time, it seems to
between pre - and post - . 1 have made MY, views about the
council's approach to poliey pretty, clear, but I Woue B¢ 4y that their conduct fin ‘1élation to
iy the policy actually 6Qé}ste§ped'thé litie For indemnity costs. On the other
indejmnity costs after

1 1aken back.

AN: Mr Kelly, to
the letter of the 30

‘how you interpre
hand, I do want you t0 explain to me
30 September, becausc 1 simply cannot understand why this matter was not 12

Sy TR e

MR KELLY: My iord, may I refer you to
Taylor?

MR JUSTICE SULLIVAN: Yes.
particular, the paragraph which has been relied upon,

the way in

MR KELLY: I E
n 28. It is in the second

sentence:
" c . . - -
i rgpl?c?:ea}:erzw?rdedfog an indemnity basis, in marny cases there willibe some
mplicl & pB 515110:!1 o 153pproval o.f thg way in which the litigation has been
conduct . Butle otz;ot[h t]:mk that this will be necessary in every case. | What is
conducte’d relevs the present appeal is that litigation can readii be,
ay which is unreasonable and which justifies an award of ?:osts

s&icted 1o grounds-

which the matter is putf in Reid Minty v '-_ -
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On an indemnity basis, where the conduct could not IZ,I'OPETIY be f "
lacking moral probity or deserving moral condemnation. ;
in relation to the

mirar) a5 alleged 10

My Lox, clearly, one accepts that your Lordship has found to the ¢o
there [3S In my

arguments which I advanced to my Lord yesterday: in relation to why ther¢:
the letter of 30 September, you wi>l,1 recol{ect, a fu>;1damental change of c“".‘%msmnces' by the
submission, my Lord, the fact that your Lordship has rejected the view 1aKe % T
defendants does not mean that the defendants, in standing by their view, gn ﬁ%e basis ay in
ma}flc my submissions 10 your Lordship yesterday, as to why Patteson COP“’ n the W Z:les
which they looked at the need issue, did not arise to a fundamental change of F“cums.mn ;'
does not mean that it was unreasonable for the defendants to maintain their line, subject, OF
course, to hearing your Lordship and deciding one way or another. The fact fhat your -
Lordship has found firmly in favour of the claimants in relation to that matler does not mean
that the defendants were unreasonable in adhering to their view, for the reasons Wh_lc}[ were
clearly set out in the letter of 16 Qctober and which were subsequently thade plain in the .
skeleton argument: that the defendants simply took a contrary view as to the significance of * . .
the Patteson Court deeision. ! -

So, my Lord, although your Lordship has expressed his bafflement in relatidn to that decision ,
by Officers, in my submission, on a rational interpretation and reading of the Overview report,
which I took your Lordship through with some particular care yesterday afidrmoon, that was a o
{easonable position on the part of the Officers; and the degree of your Lordship's bafflement,

in my submission, should not interfere with the judgment as to whether or npt the right of the .
defendant to proceed to trial and have that matter determined should be dealt;' with.

) oy~

Your Lordship will recollect that there was no objection by the defendants tp the introduction - .~ .,
of Patteson Court as an additional ground. You did pot seek to resist that and you clearly . ‘
accepled that that was a matter which was properly dealt with in the condutt of this hearing, -, .
even though, by reason of force of circumstances, it arose at a late date ;in relation to the- | -
timetabling for this hearing. '

|
Your Lordship will also know that, in relation to the other suggested amerded grounds, my
clients were put in particular difficulty, in relation to being in a position to x‘gecidc whether or .
not they would have to produce additional evidence, if those additional amended grounds
were to be introduced.

My Lord, I do not ask you, when you are considering the issue of indemnity costs, in relation .
to the conduct of litigation leading up to this hearing, to bear in mind - - your Lordship says. . . J
that each side has egged the other and your Lordship has clearly followed the correspondence
in this regard, but-my Lord, in my submission, it cannot be suggested that the claimants”
conduct of the litigation has been faultless jn terms of the timing of the raising of amended
grounds, thosc which were within their control; the production of a skeleton) argument, which
ought to have been served 21 days in advance of the hearing and was served)I think, some ten .
working days in advance; and the difficulties that that necessarily put my clients in; and also,
my Lord, the failure of these claimants - - and you will have taken on boayd from Davis J's.
uncorrected note of his judgment at the application hearing, his remarks in rélation to the lack
of the claimants’ willingness, the moment they proposed to rely on additibual evidence, 1o
rmake an application to the court for that evidence to be admitted but when they were forced to
make such an application, through the actions of the defendant, they proposed that the
application be heard at this hearing. Onc of the dircctions sought was that the defendants
ought to have previously submitted their defence in relation to the amendment application’
points. So, my Lord, in terms of the way litigation has been conducted in advance of this
hearing, I would aslc you not to make a distinction in the conduct of that litigation, in terms of
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defendants. My Lord, that is what I say as to the prineiple 0 i

MR JUSTICE SULLIVAN: Thank you.

MR.K‘E.LLY: My Lord, may I then come to the detail of the costs 11
application of my leared friend that the claimants should have, in the light O YO ryepi
judgment, all costs in any event. My Lord, there were four issues bpon which youés two and
heard argument. They were: in relation to ground one, policy; in relation tg g ercentage
three, proximity principle; in relation to ground five, as pleaded, need -i- the P Jation t0
pomt; and, in relation to ground seven, Patteson Court. My Lord, I not€ @at o ther, if
grou.nd five and the percentage point your Lordship has not found one way or theh? 'S o7wn
relation to that position. But your Lordship will recoflcet, in terms of }’0‘}" Lords xp‘a“ a
observations during the course of that argument, of what I submitted to you; was essentl h )'vc
bad point in relation to that matter, it is not plainly an issue in respect °€ which you aur
found in favour of the claimants's claim. So, of the four issues canvalbsed before )210_

Lordship, which your Lordship felt the need to hear argument upon, three have been founc i

favour of the claimant. !

My Lord, two issues originally pleaded, in relation to prematurity and tllie Enwronmen_tal
Impact Assessment concerning the newt population, have not been heard by your Lordship,
because you did not think that was necessary for the purpose of making a determination of th'e
application, but, in being unheard, you have not had the opportunity of hearing the defendant’s
argumenis as to why those were not proper grounds for the claimants to have advanced. In'
ray respectful submission, the defendant should not have costs awarded against them W!ICB

your Lordship has not heard argument in relation to those points. .

\ M .
My Lord, there are then, in a third category, the additional grounds, 5.2 t0j6. My Lord, the

application in relation to the admission of those grounds remains undetermined, becanse your

Lordship felt it unnecessary to have to deal with that, in the light of your Lordship's'approach
to the four issues that I have previously indicated; and so, again, on those jmatters, not only
have they not been formally admitted, the defendants have not had the opportunity to argue
before your Lordship, and, again, the defendants should not have cost awaxided against them

in respect of those matters. l

My Lord, to award costs against the defendant in relation to the second and third categories

that | have mentioned would be equivalent to finding in favour of the cl
grounds, when the defendants have had no opportunity to be heard upon those groum!S. and
that cannot, in my submission, be either fair or proportionate: to award costs to the claimants

in respect of them. » !

So, my Lord, as far as your Lordship has found in favour of the claimang‘; so far as I have "

indicated - - clearly, in relation to those matters, the claimants are entitled fo their costs. In
relation to the undetermined issues, whether they be judicial grounds, whéther they-l]e the
grounds which your Lordship did not need to here arguments about, the ¢laimants, 1n my
submission, should bear their own costs because it would be unfair to order that the

defendants pay those costs. '

]
My Lord, may I just set out briefly, in my submission, the elements of th§: order for costs;
which, in my submission, would be fair; and, my Loxd, I had the opportunity, because I was
telepboned by my léarned friend during the course of today, to indicate to h§m that this is the
way in which, as I have already begun and will continue, I intended to put the matter of costs

before your Lordship. He is fully apprised. My Lord, I yould firstly submit that each side

ist the E
that I resist H¥.
urLOXdSh]p.S .

aimants on ‘those -
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should bear its own costs on the undetermined grounds 0f 155111815 f;)n )
given: either unheard and/or not admitted into evidence: ‘Scc"", ¥ Jation 10
have the costs of the hearing itself proportionate 10 the issues in I

been successful: in other words, three out of the four jssues WG
my Lord, the claimants to have the costs up to the hearing
successful as a proportion of the issues originally raised in the cla .
originally six grounds of claim; they have been successful respect 0F °,
grounds dealing which proximity which fall into one issue,

which 1 have already indicated. Fourthly, my Lord, the claimants t0 bear
respect of the undetermined additional grounds. Finally, each side bears 1

application hearing before Davis J.

Ot i ,whiCh ih

I would refer you to the transcript, which your Lordship has, where in
learned judge was clearly not impressed by the claimants’ conduct 1n
permission when they sought to i
original witness statement 1 ~ - and he indicated that the matter was 10 © Lord
hearing, but it is, in my submission, quite plain, from the views which he expressed, 1Y o
in his findings on the application, that, had it been left to the hearing date jtsell, o
have been proposing to admit those additional grounds because of the difﬁclflues jn which 1€
defendants would have been put, because they would not have had the oppogtunity to produc
the evidence 10 address them. That was because of the retrospective point in the natre of the

order. l
Bearing those points in mind, in my submission, that would be a fait anq' proporti
approach cost; and I remind your Lordship, if your Lordship needs remindirlg, in teyms O U
court's discretion under the Civil Procedure Rules, they are setout at -~

Mz Cowley - -

opate 10

MR JUSTICE SULLIVAN: 1 do not need remindio
proposition that each side sHuiild beaiits own costs i front of Davis J, [ am
seems to me, that that application on both sides was frankly
not need to trouble you about anything else, but do you want to make a pointjabout that?

MR VILLAGE: I would because, in faimess to Mr Strachan - -
would forgive me if I did not. ,

MR JUSTICE SULLIVAN: I am not suggesting that anything he said was ga nonseise; 1 am

just saying that it was a nonsense - - the whole thing, really. i

MR VILLAGE: If T may just say someth
application which was simply bound 10 go .
We were given virtually no no
1old irn that it was hopeless and that one hour was not sufficient. As socn as they walked |

into court, thal is exactly what the judge said. ,

£f half -cocked. It was givenaone hour-estimate.

Mr Kelly was, effectively, comp.

that he needed time to call evidence to dea
terms of amendments to claims, it is quite clear under the rules, paragraph 11.1 of the Practice

Dircction, that one must give notice to the other side seven clear days beforie the hearing. In-
this case they have had almost four weeks' notice now. We gave notice on 14 October.

rules do not provide that we have to get permission and, therefore, the defendant's point was
completely misconceived to that extent, But, in any cvent, as the last paragraph of
Phillips' statement makes clear, they were always going to be protected, in tgrms of prejudice, .
if they had presented the evidence - - no -on¢ was saying "you have got 10 produce this
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] bound to say, it
preity much of'a nonsense. [do -

M Strachdn, T do not think;"
1 .

ing about the hearing before Dq’vis J. Irwas.am ..

ice of the hearing at all. Mr Strachan phoned Mr Kelly and - -

laining that we were raising issues by way of amendment and. - %7

I with them. I make the following points., First, in- . * -
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principal poitits. Moreover. 1 boay

the S}Jbsidiary points means that we probably saved at least a day of submi
consider that the proper order s that, subject to the cxception for the hearj
the defendant should Pay the whole of th'e clgimants' COosts.

TN TR ot g a b s RGP PR

89.

That Ie.aves the question as 10 whether they should be paid upon a standard mi'
I'have just given 2 lengthy Judgment and, in view of the lateness of the hour,!

solicitor's letter of 30 September. However, I am quite satisfied that thereafier it was wholly
unreasonable of the Council Officers not to take the matter back to committes. This is a R
hearing that simply should not have occurred. I Quite understand and appreciate Mr Kelly
' & takes a contrary view from thatiexpressed by the .
claimants does not mean, necessarily, that they are conducting litigation il an unreasonable ‘

way. However, I am satisfied that the response in that letter was indeed

QC's point that the mere fact that someone

therefore, it would be wrong 1o Heprive the claimants of their costs on an in : -
they had made the perfegily Sensible suggestion that the matter should be taken back to . B

We told the other side that th
Was hopel_ess. What happenedy

matters. Alj

ke

h: make the application before the trig] judge; he would; -
Mistrative court ¢ s Mr Kelly's approach was to rush off to the court, ask the
application which was bound to take mare than an hour -
out a day for a judge to read into it. Ifithat is the corréet
itis g fe awash with such applications for adjomnmgff}
submi . matter of important principle in the admi istrative court, T
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Ve . So
committec in the light of the Patteson Court decision =7
is to pay the costs on an indemnity basis.

ist the

90. I there anything else? 1 the J,,der 10-855
91. MR VILLAGE: My Lord, may J suggest that junior counsel draw up =¥
associate, " .
92. MR JUSTICE SULLIVAN: That would be very helpfu, 1 am Sufé- l ppeal -
jssion 1o & -
93. MRKELLY: My Lord, I have one other matter. Ml{ Lt‘?’d Inr:f :ﬁf; lp;rﬁle rst “‘S’a"cfj’,l .
he appellant's no 4 e
under rules 52(4), page 1087. That deals Wlthz:l Tﬁg reason | am referring pamculaﬂ)' 0

ve
ferred to a lengthy Judgmenq which y:;; ntaof
t the Court of Appeal in the o
ds of appeal before the COunh
's judgment be{fore lodging 1€,

apply to your Lordsh:p for permission to appe
appellant's notice {s that your Lordship has re
delivered this afteraon and, in my submission, to assis
the appeal, it would be helpfu, for the framing of the rﬁ;&m
Appeal, to have sight of the transcript of your Lordship i
appellant's notice. 'Ig'llmlc appellant's nouge must be filed at such period as may be dufjd;isz .
the lower court or, where the court makes no direction, 14 days after the da{c of the a¢ e

of the lower court that the appellant wishes to appeal. What I would seek is 14 days .

receipt of the transcript - -

94, MR JUSTICE SULLIVAN: The approved judgment.

95. MR KELLY: - - in oxder to give a reason time for that to be taken on board and form the - :J:--'.I',:
basis of the appeal. My Lord, if that is likely to lead to resistance or yo Lordship-needs -
i Al

further persuasion, I would address you further upon that i C

96. MR JUSTICE SULLIVAN: I do not need further persuasmrL So far as Mr Village QC is-
concerned, he can be told that resistance is useless, Well, I can se¢ he is not re51st1ng : Y

97. MRKELLY: My Lord, what I ask is that your Lordship directs that the penod within whith

the notice of appeal should be made - - .
! L

98. THE JUDGE: 1am perfectly happy to do that if I do give permission to appeal but 1 think
you will have to persuade me that it is right for me to give you permission to appeal ‘Onthe * . "
other hand, I am pexfectly happy, as a procedural maner, if I refuse you permpission to appeal,-
to extend the time within which you can ask the Court of Appeal to 14 days after receipt of ° "

the final version of the transcript. ' !

99. MR KELLY: Wg need the additional 14 days 10 ask their permission to appeal if your
Lordship were to refuse me permission to appeal. ,

100. THE JUDGE: Yes. That would seem 1o be the sensible way to do it. Otherwise, if I refuse s
you, you would have rush off to the Court of Appeal without a proper trans¢ript and without o

being able to formulate grounds and so on. By all means now try to persuadle me to give you

permission o appeal,

101. MRKELLY: My Lord, it is for this reason: it is because of the importance o;f your Lordship's
decision, in respect of the administration of waste planning in the county aﬁd particularly in

respect of the application of policies in the adopted Waste Local Plan; the agpphcanon of the

proximity principle to applications made which affect the Waste Local Plan; and, in respect of
the appropriate assessment of need for Energy from Waste, relative to the provision of
~ landfill, which are all matters affected by your Lordship's decision, parncplarly, my Lord, .
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because the effect of the orders which your Lordship ascon jdor its
if not in actually requiring the committee forthwith 10 I¢

.. in
application, at least, before any permission 1S issued, h;v:bagt s the 1685
matter - - that it does so on a proper basis. My Lot i
permission to appeal. . néﬂ dto upuble you "

. no W
102. MR JUSTICE SULLIVAN: Thank you very much. Mr Village, 1 :‘1’0 appeals whatever V¢,

on that. Iam satisfied that it would not be right to grant permissiOfi iiri is{botind 10 £° bad:

may betakerroi the fifst two grounds, it seems 10 me that this aPP‘}ccl‘:}m of thi§ case-

ta the committee, in any event, under the third ground on the partt !

véry much tums on its particular facts under ground three. ; 4 within

. ithe perio

103. However, what I am perfectly happy to do, if I am able to do 50, 15 t0 ;:;:’elsé le:n of Appeat
which Mr Kelly QC may make an application for permission to appe ent, iwhich, 1 think, is,
10 one of 14 days afier receipt of the approved transcript of this Ju(_igm to tiw matter.
pexfectly sensible because it will enable proper consideration t be given ; ‘

104. MR KELLY: Iam very much obliged to your Lordship. i
105. MR JUSTICE SULLIVAN: Thank you all very much. E
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Capel vicory could help us 1

Shlomo March 6, 2009 Campaign Updates

: , nd
Campaigners celebrate 5 comprehensive victory for Capel
the Capel Action Group

At the High Court on Thursday 6 March 2009 Mr Justice Collins
formally allowed Capel Parish Council's claims and ordered that:

* All three planning permissions be quashed.

° The relevant references to the Clockhouse Brickworks site be
deleted from the adopted Waste Plan — the other sites are
retained.

* Permission to appeal to the Court of Appeal be refused. Surrey
County Council has 14 days within which to renew its application
for permission to appeal to the Court of Appeal.

 Surrey County Council make an interim payment of £100,000
within 14 days in respect of Capel Parish Council’s legal fees.

This is a comprehensive victory. It removes the Clockhouse
Brickworks site from both policy WD5 (thermal treatment facilities)
and policy WD2 (other waste management facilities) in the adopted
Waste Plan. This means that there is no policy support, within the

Waste Plan, for waste management facilities on the Clockhouse
Brickworks site. |

The full decision is avaiiable to download as a‘ .pdf file

Key points from the judgement, hahded down on 5 March 2009
include: - . . '

» The inspectors, appointed to examine the Waste Plan,
committed an error of law in assuming the Waste Plan to be
sound which tainted their whole approach to the Clockhouse

htxps://ukwin.org.uk!2009,’03/0t’5/cape|-victory—cou|d~lmlp-us~-§lli
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. Concerns about the health risks from aircra

have been properly considered by the inspectors.

= Concerns about potential traffic problems and po
solutions around access to the site should have bee?n e
independently tested and adjudicated upon by the inspPec | /o’.
. The correct status of Clockhouse Brickworks as a greenfié
site should have been taken into account by the inspectors.

- No assessment of nature conservation had been carried out.

tential

The Capel Action Group's press release declares:

This represents both a comprehensive and just outcome for the
people of Capel. The village has been blighted with the prospect
of a mass-burn incinerator for 10 years and residents have
worked tirelessly over that time to defeat Surrey County
Council’s ill-conceived intentions. The County Council has now
been defeated twice in the High Court and its approach to
planning once again has been found to be terminally flawed. The
County Council will have wasted hundreds of thousand's of :
pounds of public funds in defending Capel Parish Council’s
claims and should squander no more. Given the strength of the
Judgement a second attempt to seek leave to appeal will lead to
a further substantial waste of public funds, County Councillors
should not allow this to happen.

This decision gives hope to those campaigning against
incineration and for better, more sustainable methods of waste
management around the country.

Neil Pitcairn, UKWIN Treasurer and campaign activist explains:
From what I've read so far of the Jjudgement there are

mu)f,:/hlk\:-in.org.uk/2009/03/06/cape|-vin:lor\,:-could-«lmlwus—alll 11“0!%;02 0'21%{13
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mn(‘/amenta/ weaknesses in the Inspectors’ evaluation of the
Urey Waste pla, (SWP). The presumption of soundnes§ .’
roughout, and the failure to question whether incineration s @
Viable option in Surrey at all. This means that any apjproval of

Trumps Farm without a re-examination of the SWP would be
pretty shaky,

tl

The following excerpts from th

e decision may be of interest to many
Campaigners: |

Itis recogniseq that there fs a hierarchy, as jt were, of methods
of dealing with waste. These

, in order of desirability, are re-use
of materia| recycling and composting, generation of energy and
disposal. It js Perhaps obvious that incineration will merely be
a form of disposal unless its main purpose is the production
of energy. Thus in order to place it above disposal in the

hierarchy, there must be an apility to generate energy from
Whatever development may be permitted.

There js g [,o/anning] condition that the land must be returned to

Its state prior to an Y development. That condition means that it

S 0 be treated as 4 Greenfield site and itis upon that part of

the site that it js Proposed that an incinerator pe built,

-.in the context of this case where it was accepted that
Clockhouse Brickworks was by no means ideal —

contrary since an incinerator on a Greenfield s
countryside was obviously likely to be regard
undesirable devélopment — the inspectors’ co;
should have required a rigorous examination of
alternative siteg and of whether in reality an inc
alternative to landfill was achievable.

quite the

ite in the

ed as an
1sideration
any suggested
inerator

[Surrey County Council’s solicitor] Mr Drabbje submitted that the
evidence before the inspectors from the SCC showed that there

g.uk.izGOQ,:OS/OG,’capcl-viclory-could-help-us-a”/ 17102020, 18:13
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hac informed
heen a substantial exercise carried out to make an inf

SSessment of suitable sites and to reject those which were
Unsuitable. That may be so, but the inspectors were not
entitled to assume that that had been done correctly,
particularly where the evidence given on behalf of the

claimant questioned on plausible grounds whether the
exercises had indeed been satisfactory,

i
0
b
o
o=

Incineration is capable of amounting to recovery but only if

the generation of energy is the primary purpose of the
incineration,

And finally:

The inclusion of Clockhouse Brickworks in WD2 arid WD5 must
be C/uashed. | am aware that this may affect the overall validity of
the SWP particularly as the inspectors’ view was that the sites
proposed were only just sufficient to meet the waste
management needs, especially as most were in the Green belt
and so subject to the usual planning constraints applicable to
any development in the Green Belt. However, subject to any
arguments counsel may wish to raise, | think that the

consequential effect of quashing is a matter for SCC to deal with
as it thinks appropriate.

Previous Anger over Newcastle Council consultant’s pro-
incineration bias '
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