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12 October 2020 

Dear sirs. Review of Judicial Reviews 

I write as a retired commercial lawyer. Whilst I have no experience of 

Human Rights cases I have had in depth experience of cases involving 

Government Departments and Local Authorities. 

, Only last week Lord Neuberger Said once you deprive people the right to 

go to Court to challenge the Government you are in a dictatorship , you 

are in a tyranny. ( see attached pages from The Guardian 7 October 

2020)Attachment1. 
In my case I was upset by Surrey County Council not once but twice and 

was left with no alternative but to resort to JR first in our individual 

- names and second in the name of the Parish Council. 

I attach a press release we made on the first Judgment (attachment 

2 )together w.ith that Judgment (attachment 3 )and a summary of the 

second Judgment (attachment 4) 

The erring on each case by Surrey CC shows how important Access to 

the Court is by way of JR. 

Yours s2·11 erely 
A~. /A- (____ -v 

John K iccall 



~-: 

;~~' 

-~,,_;:;\ 
• , .) I 

\ . ··'i,,( \ 
\ -.,.. .. L\\. .\\.(· ... ·· ·· .. 1i. '\· :-.. _. . . '\ 

' .} ,:;'\ . 

t.J// 1. ~-----------'-~~-= 
Lord Neuberger: 'Once you deprive people of the right to go to court to challenge the government, you are in a 
dictatorship, you are in a tyranny.' Photograph: Supreme Court/PA 

Olwen Bowcou Legal affairs correspondent 
Wed 7 Oct 2020 22.49 BST 

The government's Brexit strategy is in danger of driving the UK down a "very slippery 
slope" towards "dictatorship" or "tyranny", according to a former president of the 
supreme court. 

Addressing an online meeting oflawyers, Lord Neuberger on Wednesday evening 
condemned the internal market bill, which enables the government to breach 
international law and exempts some of its powers from legal challenge. 

"Once you deprive people of the right to go to court to challenge the government, you 
are in a dictatorship, you are in a tyranny," Neuberger told the webinar. "The right of 

1 111tps:i fmN,. ll1eguardian.corn//aw/2020/oct/07 ibrexit-s t,-a teg ... er\' .. s /ope~to-tyr a,my-lawyers-tolci?Ci,1P=Sh"r e iOSApp .Other 09/10/2020, ·17: 3 1 ,· __ .,,,j,f:,=: 
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Wi ~Us to go to court to protect theirrights and ensure that the govern~ent comp ics 

th Its legal obligation is fundamental to any system ... You could be gomg down a 
very sli PPery slope:' 

His comments came as the Scottish parliament at Holyrood voted by 90 votes to 28 
against granting legislative consent to the Westminster bill. The Scottish National 
party, Labour, Green and Liberal1Democrat MSPs united to oppose the legislation; only 
Conservative MSPs supported it. 

The vote will not prevent Boris Johnson's government at Westminster from pushing 
throuuh the internal market bill, but the Scottish constitution secretary, Mike Russell, 
said the Scottish parliament had "explicitly" and comprehensively rejected it . 
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Joanna Cherry said she feared the Scottish government 
might itself have to initiate legal proceedings against the 
Westminster government. Photograph: Jonathan Brady/PA 

The hastily assembled online panel opposing the bill, organised by the International 
· Bar Association, included Lord Neuberger, the former home secretary and 

Conservative party leader Michael Howard, the former attorney general Dominic 
Grieve QC, the SNP justice spokesperson Joanna Cherry QC, Helena Kennedy QC and 
Jessica Simor QC. 

All hoped the internal market bill would be defeated in parliament - overturned and 
fatally delayed by the House of Lords - rather than being challenged in the courts. 

Cherry said she feared it would end up in the courts and the Scottish government 
might itself have to initiate legal proceedings against the Westminster government. 

Neuberger warned that any hearing would "put the judges in a position where they are 
on a collision course with the government or are seen to be craven ... [But] you have to 
sort out problems in court, if you don't you have a civil war." 

Lord Howard told the online rally, which attracted more than a thousand participants, 
that he was "opposed to the clauses in the bill which breach international law". 

"I'm opposed because I think governments ought to keep their word and uphold 
treaties," he said. "I hope this bill is defeated in parliament not in the courts;' 

Grieve said not only did the bill breach international law, it contained an "ouster 
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JJ1IJ]]Glo/Jl1EfJ1C 1fLsAJ~SCJ~_IT1P1r 1I5§1IJ1EID Ol~T 
CAJPJEIL .P\C1f][(QlN GlR<O)l[JJp 9§ 

§1IJ <C<CJE§§JF1IJJL JJlIIDJ[(CU~\JL JRU!tVlIJE\Vf 
AC'Jfif ON liGAJrr~rs1r SlUl!:1JFLJE1{ (C(Q)1LJ1~1I'Y 
<COUN<ClfJL 

".[1f WA§ ,w1H[01L1L ]{ lli11?~fi1SOJ\JA181LE (J)J'J TJB[E 
COUNC1f1L 01F1F1ICJElr;g_§ N01f TO 'f .AJKlE 'JflEITE 

. MA 'f'fJER BACIK 'lfO COM1½ill'Jf1'JEE. 'lfJBOLS 1fS A 
HEAIDNG 'JfJfJrA'Jf SID½fJPJL Y SJBI<01IJJL]D) Ii01f IIAV.18 
O<C<ClLIRRJE]!J)" -MJr Jnusf-ice Snnllivam (~ 

l'liie trnnsc:rfrpt of Mir Jrnsticc Sumv~rn's Judgment, dcforcr:cd DEu Hw 
IBingiln CoUJI:rt on JFddny 2 November ZODZ, Irns now been issued. 

'ffu.e Jl'lclge CJijpr-<:~ssed col1ilccrn over ttnc mmmcr ii.rm wrnfch Com1(-y 
officers appcrnrc!ll fo mrdmfo Cmm1y CmmdHon· nnvoilvciiiilCDt fo the 
Council's resp0Ir11se fo fl..uc Jmllicfo1 Review - ''The lack of member 
involvement in the circumstances of tlzis case does give rise to seriot!s 
concern" 

The Judgmenrr wns nssuned on the three key issues of site defiimitfon, 
the prmdmHy pr;nrndpfo and ncccl. 

o Tille JT1ullgc ndcril agafost me way Il!Iil whnch tKle 1Loc2E VVasfo Pinn 
].997 (tRRe Pfollil) Rrndl !bccira hnforpreforll by tllne Officers of Sm-n-ey 
Covrnfy CmmcH (SOC), wW1 ircg@nll rro the clleffoWoira of site 
focations. 'fllnfo was nlil compfofo conitr2rilktfoin to tllnc irensons Pw-<. --3.! 
gnven loy sec WliRCJiil ao!optnBg rnodmc~tnol!1lS 1£0 tKrre lP'Ilmn. 'Ffue / - t, 

J IL'!dlge saiol "I am in no r!ol!bt that it would be i!!izreasmwb!eJ 
because it would be wholly unfair mu! inconsistent, for a Local 
P!mming Aut!zority to contend for an interpretation of(!! policy 
l'lliidz it had ex1Hess!y rejected in t!Je modlficatimzs process". 
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IN THE HIGH COURT OF JUSTICE 
QUEEN'S BENCH DIVISION 
TIIE AOMINJSTRA TIVE COURT 

RoybI Courts 0~ Jus~ce __ : , , 
I ~ .· ... ' . . · London WC2 
I . 

BEFORE: 
Fridav.i 8 November 2002 

MR JUSTICE SULLIVAN 

THE QUEEN ON THE APPLICATION OF 
DINO ADRIANO 
PAUL GARBER 
JOHN MCCALL 

-v-

SURREY COUNTY COUNCIL 

Computer -Ajded Transcript of the Stenograph Notes of 
Smith Bernal Wordwave Limited 

190 Fleet Street London EC4A 2AG 

l 

(CLAlMANTS}. 

: (DEF~ANJ) 

• • : • I . . · . . , 
•'• 

. ·. 

Tel No: 020 7404 1400 Fax No: 020 7831 8838 
(Official Shorthand Writers to the Court) 

.. . . . 

MR P VILLAGE QC AND MR J STRACHAN (instructed by Pitmans, Reading) appeared on 
behalf of the CLAIMANTS : . 
MR A KELLY QC AND MR D EDWARDS (instructed by LegaJ Services Divisidn. Surrey Cowuy 
Council) appeared on behalf of the DEFENDANT : · 

' •, ,, 

JUDGMENT 
(As Approved by the Court) 

Crown copyright© 
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P.03 

,.,:·, 

Fridax1B November 2002.' •. ·:. /; 
I , 

I. MR JUSTICE SULLIVAN: On 6 December 2001 a special meeting of the Plruming ·and .. 
Regulatory Committee of Surrey County Council resolved to grant conditional plaruiing · · · 
permission for an Energy from Waste (EtW) incinerator at the Clockliouse landfilJ site, 
Horsham Road, Capel. : 

I 

2. The Capel application was considered along with two other EfW incinei'ator proposals: at .• · · 
Copyhold Works, Redhill and at Slyfield Industrial Estate, Guildford. ;Officers provided 
'members with a very considerable amount of infoanation. Eleven col'¢ documents were 
prepared dealing -with a range of topics common to all three '1pplfoatid,ns. These topics · 
included Development Plan Policies, The Best Practicable Environmental Option (BPEO), the 
Proximity Principle and Need. For each application there was a substantial;report~ in the case 

3. 

of the Cloc~ouse application this tan to 92 pages, and a summary report (~e main report and 
summary report respectively). In addition, there WIIS an "Overview an~ Summary of the 
Officer Reports and Recommendations (Revised)" (the Overview).! The Officers 
recommended that the Capel application should be approved and the Re~hill and Slyfie1d 
applications should be refused. Their recommendations were accepted by ~e coJllllllttee. 

I 

The EfW incinerator involves the construction of a large plant with an ash ~ecycl~g facility. 
The main plant building varies in height from 12 to 32 metres and there i~ a 70 metre high 
emission stack. The plant would process some t 10,000 tonnes ofmunicipal,waste per annwri, 
operating continuously for 24 hours every day of the year. It wa$ inten~ed that it should 
become operational in 2004 and have a design life of 25 years. The villad,e of Capel is in ·a· · 
rural area in the southernmost part of the county. Clockhouse landfill site l~es to the south ?f · 
the village, close to the southern boun.dazy of the county. To the north, ou;t_side urban areas, 
most of the county is in the.green belt. Capel is in the "countryside beyond the green belt". 

I 

., 

,: 

'· 
The claimants are residents in Capel and live some two kilometres to ;the north of the 
proposed plant. The,.third cJajmapt p~icip.1:it~p ~. iw,.~bj~t<>ti11 the procedµres leadiJl~ up t9 
the adoption of the·SurteyWaste tocari>Jim I997'(tlie'1ocaJ·t>Jan): --Wh~n the',commlttee 
resolved to grant conditional planning pennission for the Capel Ef.W, it pid so subject-to 
referral of the application to the Secretary of State as a departure from the peveloprnent Plan, 
and the completion of agreements under section 106 of the Town and CoU9by Planning Act . : 
1990 (the Act), dealing with such matters as HGV routing and a nature con~rvation and land. 
management plan. By Jetter dated 10 April 2002 the Secretary of State informed the council 
that he was not calling in the application. •' 

'• 
i 

5. The claimants had waited to see whether the Secretary of State would call µi the ~pplication 
before commencing proceedings for judicial review. Following the Secretary of State's letter 
dated 10 April, they applied for permission to apply for judicial revie\'1 o( the 6 December· 
2001 resolution on 8 May 2002. Although no planning permission ~d been granted· .. 
(negotiations on the section 106 agreements are s£ill continuing) this; was_ a sen,~ibl~ -· o 

' ,)J.re.~~~t~?Jb.oince at that stage the House of Lords had not given its decision iii R(Btirkett) V 

,,_~:;;;,. Hammersmith and Fulham London Borough Council [2002} 1 WLR 1593. 1 

6. Leave to ap~ly for judicial review ':as granted on 5 July. The core docun~ent dealing with 
need, the main report and the Overv1ew had aJl referred to two outstanding appeals in respec:t 
of landfill proposals at Coldharbour Lane and Patteson Court. An enquiry into the 
Col~~our Lan~ proposal had concluded on 23 March 2001 and the Secretary of State's 
dec1S1on was awaited, In a decision letter dated 4 April 2002 the Secretary elf State dismissed 
the Coldharbour Lane appeal. In June 2001 the Secretary of State had called in the Patteson· 
court application for his own determination. As at December 2001 an enq~ry was awaited. 

., 
·.:-:. 
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Th . . d 17 S~ptember 2002,_ ~~ · :.·: :. :";. 
S e enqun-y opened on 14 May 2002, and in a decision letter date S pteqiber the claimants' · · · Y 

e
1
~r~tary of State granted planning permission. By letter dated 3 l e aftler the co.mmitte~'.s _· ·: ; : 

so lC\tors contended that this was a material change of circumstances · uld be asked 
decis• 6 • th th romirtee wo · 10n on December 2001, and asked for confinnation at e co . re,P.lied on 
by Officers to reconsider its decision. The defendants Head of Legal ~etVices · · · · 
16 October 2002 saying: 

11It is not proposed to review the resolution made during December 2001 . The~e 
has not, as you suggest in your letter, been a fundamental :change in 
circumstances since the committee made its decjsion." · 

\ 

7 · The claimants applied for permission to amend their grounds of chall~nge to · include ~ ·. · .. _· . i: 
challenge to this decision not to refer the matter back to committee. The\defendant did not · ·:. 
oppose this amendment. Certain other proposed amendments were opposedl. So the claimants · 
now challenge both the December 200 l resolution and the October 2002 decision by Officers . 
not to refer the matter back to committee in the light of the Patteson Court d~ision. 

8. ln his submissions on behalf of the claimants, Mr Village QC outlined their principal 
complaints (post 17 September 2002) as follows: : 

., 

(1) the defendant erroneously treated the Clockhouse landfill site as "lan~ with an eixisting / · · ;" 
waste use" within policies WLP 10 and WLP 18 in the Local Plan. · 

(2) The defendant misapplied the pro~imity principle. 

(3) The defendant has failed to reassess the issue of need in the light of the Patteson Cou.rt 
decision. · 1 

,• . . • ' 

... ,., : 
:.(: 

9. There were other co.lb.plaints, ,elating to the manner in which the defendant had consi~eted .. _: ·: -5( 
the issue of prematurity, the manner in which need was addressed (pre 17 Septembar) and the . . : \. 
adequacy of the Environmental Impact Assessment in respect of the Gr1r<1t Crested Newt' : • · . . : 
population on the site. , : .. ' 

. ·•::! 
10. Having heard the submissions of Mr Village QC, and Mr Kelly QC ~n behalf of the . . .. Y, 

~ defendant, in respect of grounds (1) to (3) above, I did not find it nec~sary to hear the /r." ·, ·: r~, claimants' ~ubmissions on their rem~ng complaints. Grounds (1) ~o (~) ~ \:Oncerne~ ~th {" 'l . '\_:. 
f \ matters w~ch wen: of fundru:1ental unportan.Gc to the p1oper determmation ~f the apph~tion t j , . 
? ~ for planrung pemnss1on. Given the 1mportancc accorded to the Develop'µient Plan m th~ %,A ,: . · 
?J, decision making pr~cess (see section 54A_ of the Act), it WclS essential that;policies _WLP 1.0 1~;_;;J ·:. 
\t and WU> 18, w.p.1ch are concerned with the general approach to b~ adopted to the 1·· . .. -.. 

establishment of'"waste handling ao.d treatment facilities and the site\ criteria for the ;. ~ 
establishment ofEfW plants respectively, should be properly applied to the application. .. 

' ~Jf,; .. 

l l ~J; The importance of the proximity principle was confumed by the Court of App~ in Thornby: '.~ · · 
V,~ Farms Ltd v Daventry District Council, Murray v Derbyshire County; Council [200-2] :,~;, · 
1,1 JPL 937. The objective in the EU Waste Framework Directive is: 

1 
, ,,, 

" ... something different from a material consideration ... A . material 
consideration is a factor to be taken into account when making a deqision and 
the objective to be attained will be such a consideration, but it is more'than that. 
An objective which is obligatory must always be kept in mind when making a 
decision even while the decision maker has regard to other; material 
considerations. Some decisions involve more progress towards achi~ving · the 
objective than others." · 

----=--~-- ---------___:..~---------
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---- · t properlY applied th~. :: <;F 
, the defendatJ , ·. . . . 

• was essential that I · · . :,: · ·. · : 
see per Pill LJ at page 954. _Tb~s it . ; . ete(I1lining ~ll . :if··.: ,: 
proximity principle to the application- consideraU0~ Jll, ~1,Jy relevant to . /:l , : . 

f1 , d ·s a major and co)lllJl0.11 0 cisiott 1s hii:'r'· • · Th~ • J- ~ ·. •. 

/1
12. The Overview e,q,Jainecl ~t 'Nee l d that the Patteson Court e .nsider. its dec1s1on. was ,,f .. . , 

•. · the applications". The ciaunants contenittee should be as,ke~ to r:co and therefore tber.e . the !,~ . , 
,_,_.·.:\ .. : .. •,_' the question of need, so that the conur;s not a material cons1~erahO_Il Thi importance of .. _ 1 J§1 

i:" defendant submits that Patteson Court 'd- the matter on this basJS. d. to all matcncU ?i;f . 
r,
1 

. . ·uee to recons1 ,,. • regal' . ,was,·:'.•1 
~i no need to mVJte the comnu defendant's Officers) havwg tb. e resoJuuon . M/ 
W1 committee (and not merely the . •on 1•8 g--"ted pursuant to : c~,..,.,b · d esh1re,9• t\ · J ing perm1ss1 ...... S Uh a.,_,LJI~~-- ·';; 
t} ephsiderations before any P anneal'. cent decision in R ides v 

0 
p ker LJ said t!U5/ 

f:: underlined by the Court of Apcp· f 3fo dated 9 October 2002. Jonathrul ar 
District Council £2002] EWCA iv. ' : 
in paragraphs 125 and 126: ! . the 

1 t d officer who is about to sign 
"On the other hand, where the de egha e onably to have becom~ aware) of 

• • . be s aware (or oug t rcas , . h "C dec1s1on notice co~e . . 70 2 requires that the: authority a, 
a new material cons1de~ti~n,fi sec;:;;:uy d~(ermining the application. In such a 
regard to that consideration e ?re f the delegated officer must be :,uch as .to 
situation, therefore, the autho~ty I ot ommittce for reconsideration l.n the light 
require him to refer the matter ac _< 0 C th th 'rv 'll be in breach of 
of the new consideration. If he fails to do so, e au on., w1 . 

its statutory duty. 

"In practical tenns, therefore, where since the passi~g of the resoli~o: s~ghxn! 
new factor has arisen of which the delegated officer ts aware, and ww.c nu. 
rationally be regarded as a 'material consideration' for the pmposes :of section 
70(2) it must be a counsel of prudence for the delegated offic~r to ~rr on :f1e 
side ~f caution and refer the appJfoation back to the auth~nty fqr specific 
reconsideration in the Jigbt of that new factor. In sue~ _cucum~~es ~ 
delegated officer can only safely proceed to issue the decision noMe 1~ he 1s 

· .... 
··:··.·.•: 

.... 
·e' ··,,,. 

: ' \ 

,· .. ,. 
_.· :· .. 

.. . .. •,• . 

.. 
. •.· 

satisfied (a) that the authority is aware of the new factor, (b)_ ~at. it has 
considered it with the application in mind. and (c) that on a recons1d~at1on the , . , ·. 
authority would reach (not might reach) the same decision." : · I . \,:: 

13· --~~;1:-:~; !~!~'':'1!0.!f~:iha~sh::·~o~b;:~~than~""Z l: ~, f, 
omission in an Officer's report to a planmng committee will afford a proper ground of ·!:i· . . : 
challenge by way of judicial review. The error or omission may not_ ~ significant; the- lf' ·. \ 
members may have been able to correct the error or make good the om1~on as 2 result of · 
their local knowle'dge. They may not have followed the process of .reasoajng set out in the· .. ·· =? 
officer's :report. In the present case, however, there has been no evidence from members of ./,"". · · .. 
~e committee, and there has been no suggesUon on the part of the defendant;that the members fji . : . 
did not follow the approach advocated by the Officers. ') 

I 

I am ~so concem~d that the necessary highly selective quotations in tl1is judgment. from the 
Ovemew, the mrun and summazy reports and the core documents before the committee, 
s~o~Id, not give fl:c !mpression that it is appropriate to scrutinise such Ie~y reports in a 
rutp1ckmg_ or !egal1st~c manner. The committee was provided with a mass of material. These 
three applications ~sed a wide range of issues, all of which were explored in considerable 

" 

l} depth m the ext;ns1vc documentation before the committee. If complaints are to be m~e I}/ 
'·· ·, ab~~,t an <?ffic~r s r~port, ~ey have_ to b_:, focused upon errors ofretil sigiiificimce. Whh these i~ 
{_:.:.'f considerations m mmd, I will examme tlie"''Claimants' three principal compiaints in turn. J 
~ , 11 : ,r .. 

. .. .. . 
• u I ,.,, ,. ~ .. 
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Ground (1 ): The Local Plan. 

I 5. In their summary report Officers advised the committee: 

Pl J vides for the "The adopted criteria based SWLP [Surrey Waste Local an pro : . ents 
development of EfW plant and in principle the propo:;al meets t~e _re.qUl!em e 
ofSWLP Policy WLP 18, in that it is located on land with an ex1stu1g wast~:~ 
and the site is large enough to accommodate the facility, ; assocJa 
infrastructure and landscaping." ! 

j 

16. Paragraphs 182 and 183 of the main report were as follows: 

"Policy WLP 18 of the SWLP sets out the locational criteria by ~hich EfW 
proposals should be judged. The s~pporting text a~vises that there s~ould be !10 
automatic assumption that these sites are appropnate as any proposals worild 
also have to be judged on the basis of Policy WLP7 and other po~cies. The 
applicant considers that as an existing waste dispos~ site, Clockhouse_ ~andfill 
is an appropriate location for an EfW plant (WLP P?hcy l 8(b)). In a4~mon? ~e 
applicant considers that, as the land has been subJect to clay extta~tion, 1t 1s 
already despoiled' and therefore also meets criteria (d). Officers d~ not agree 
with the applicant's conclusion on criteria (d). Although the land is currently 
'despoiled' following clay extraction, it is currently being restored to agricultural 
afteruse, under landfill planning pennission M098/1448. 

"Objections from consultees including Mole Valley District CoUilcil, Capel 
Parish Council and opjectors, including Capel Action Group, refer to '!J,fW plant 
as being inappropriate development in attractive countryside and repiote rural 
areas. Amongst olher matters they consider that the industrial nature of and 
scale of the development to be out of keeping with the surrounding, land uses 
and character of the local area. As the application site is an existing: waste Use 
Officers consider that, in principle, it could be considered to be an acceptable 
location under SWLP Policy WLP 18. However, this also n~ds to be 
considered against the criteria in WLP7 and other policies, including the 
material planning considerations raised by consultees and in repre$entations. 
These are considered in the following sections of the report." 

Thus Officers were saying to the members that this operational landfill, :which was being 
restored to agricultural use, was "an existing waste use" for the purposes of ~olicy WLP 13. · it 

.,,i~~.~9.-mlP91.1 :l~C,?W?:1 Jh~t_ t.Ji~ .. cl.aimap~'. .. reference to an EfW plant being i11appropriate 
development in th';:-.countryside was a reference to paragraph 4:27 of the Lo~ Plan: 

"Whilst the deposit of w~1e in the former mineral workings .~o secure 
restoration will generally be appropriate, other forms of waste related i(f 
development will be considered in the light of the need to pfotect the UJ 
countryside from inappropriate and intrusive development. The key 5ssues a.re \J 
~ely. t? be the v!sual impact of the development, traffic generatio~ and the .. f,f_'..;_:~_J_ .. 

SUJt?b1hty of the highway n~~ork to accommodate it, the impact on the natural 
envuo~ent and the amemties of residents. Development of an in<!ustrinl or X:(l 
commercial nature should not nonnatly be accommodated in the countzyside. 11 '·P 

I 7. Policy WLP l O is contained't.~,foJ~'"p'a~wapl; iii ~f lb~' td~I Plan -~d i~ ~~~c~ed with 
the general approach to tl1e provision of sites. It reads as follows: ; 

'. · .. :_.-) 

: :· 
' ·, 
... .. 

' 

. •, :~· 

·: .. ,1_'( 

,~:t 
. '~ .-:~ 
.• , ,,.:-... :. 

·.: ..... _:J' 
·,· . 

I ... , : ••r~• 
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I ,.... 

·- -- -- · . . . wilt be neeged 
"5 · · al ·tes or facibues I d in .12 It is likely that a nwnber of add111on 51 • fr ID Janaftl an 
during the life of the Plan if the shift in emphasis ~way 0 

favour of recycling and treatment of waste is to be achieved. 

"POLICY WLP 10 

"The establishment of facilities for the handling and treatment of w~e should 
be: 

I 

''(a) on land that is, or bas been used, or is allocated in a Local Plan ~r has 
planning pennission for industrial or storage purposes; or 

"(b) on land with an existing waste use; or 

"(c) on land not in beneficial use but which has previously been use4 for_a 
waste use. Restored former landfill sites are not included in this 
category where they are capable of beneficial use. 

"In all cases the site should be large enough to accommodate th(l proposed 
facility and any associated infrastructure, groundworks, servlcing and 
landscaping appropriate to the life span and location of the proposed f:acility. 

. i 

"Such facilities may also be acceptable on operational landfill sites. : Proposals 
for facilities at these locations would be determined in accordance with the 
proximity principle and other xelevant policies in this plan. · 

''5.13 A list of sites_,with a waste disposal use is given in Appendix. 4. Tht;re 
should be no automatic ass\lffiption that these 'sites are appropriate f'Or limited 
scale development; proposals on any of these sites would be consid~d on the 
basis of Policy WLP7 and other policies of this Plan." · 

The Clockhouse site is included as site D 11, a landfill site, in appendix 4. 

18. Policy WLP 18, which is concemed with site criteria,·is as follows: 

"The establishment of energy from waste incineration plants should be-: 
l 

"(a) within an industrial area or on land allocated for industrial use; or i 

"(b) on land with an existing waste use; or 

"(c) on lani~ot in beneficial use but which has previously been usedlfor a 
waste use. Restored former landfill sites are not included ii}. this 
category; or 

''(d) on extensive areas of despoiled, contaminated or previously devetoped 
derelict land. 

"In all cases the site should be large enough to accommodate the I proposed 
facility and any associated infrastructure, groundworks, servi~ing and 
landscaping. . 
"5.66 A list of sites with a waste disposal use is given in Appendix 4, There 
should be no automatic assumption that these sites are appropriate for an energy 
from Wl!Ste plant; proposals on any of these _sites will also be judged o~ the basis 

. '• 

" . 
. . ... ~./~ :.·/·:i~· 
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of Policy WLP7 and the other policies of this Plan." 
·:· ···::, ', 

19 · · · . : WLP 18 will .be · !he s
1

?1llanty between paragraphs (a) to (c) in policies WLP 10 and: :ver may be 
immediately apparent. Mr Kelly QC accepted, on behalf of the council, tb~t whate. thing· in 
meant b~ "land With an existing waste use" in paragraph (b), it m~st_mc~ tbe s~el out of. 
bo

th 
poli~y 'YLP 10 and WLP I 8. If these words are considered m 1sol~t~on, entire ~th· an 

context, it might well be thought that an operational landfill site was maeed I~d . t 
· • · st tton no CXlSling waste Use, notwithstanding the fact that the object of the landfill "¥as re ~ra • · t 

''f<iSte disposal. But it would not be right to consider the words in isolation iJnd out of conte~ ·. 
~aving said that the establishment of facilities for the handling and treatment of waste shi -~ 
be on !arid with an existing waste use, paragraph 5.12, within which policy WLP 1 lS 
contained, continues: · 

"such facilities may also be acceptable on operational landfill sites ... u 

! 
The distinction between a locational preference in policy terms and a possible exception in- : 
policy terms is plain. : . •. \ i· 

2~ The reason for the distinction between ope,ational landfill sites and Jan~ with an eJdsting:4:t)} 
'\,~ waste use becomes clear as soon as one considers the evolution of the !iOlicy through the :,;-J. • · :· r Local Piao process, Polic~ WLP 7 in the draft Local Plan_ (now poli~~ WLP ~O) ~d /J . \. 

\. expressly excluded landfill sites. The Local Plan Inspector considered that this exclusion was . ~: ~ : . 
N not justified and recommended the following policy: .' · · . .'-: 

. . . ··:,)_ 
"The establishment of [limited scale] facilities for the handling and tr~tment of . . . ._., 
waste should be: .-. ') 

"(a) on land which is, or bas been used, or is allocated in a Local Plan or 
has planning permission for industrial or storage pUiposes, or ' 

"(b) on land with an existing waste use; or 

''(c) on land not in beneficial use but which has previously been used for a 
waste use. Restored former landfill sites are not included ~ this 
category where they are capable of beneficial use. · 

"(d) at operational landfill sites." 

•'•·' ....... 
~!" ., 

.~ .:.:;~~ 
... ,. ,:..:, . 
.' : .. ~i~: 

·~;: 
", 

·•.: 

.,. ..... 
n;. 
.: ~ . . .. . ':}; . : .. -

h• 

.. -~ "\ The Inspector recommended that the distinction in the draft plan between ~i.tnited and large~ ·: ::··. )~J 
\t. ·. scale facilities shou,Id be deleted and the council agreed with this recommendation. However, .. ~. : :·:: 
'', in its response t,f the Inspector's report, the council expres~~Y. r~Jecte~ ~"~-Jnw~~(~., ;·, \,.':,1 
i, rcconunendalion in n,spe<t of operatioliil limilfilisilei: It hcliepied hOr'ptoposed inoitifiod . :;; 
[~ policy except for lhe Inspector'~ cril<rion (d). Paragraph 25 of th• ceuu1it!, __ fy.t!l'!l :,: 
o/J accepting the Inspector's reconunendation and proposing its own modiffoatiori was as follows: ~ ' 

... ~., .... , .. r;,Th~--J~p;~t~; ~~;~~rt~· th; d;;;i~;~;~;-~f waste ~l~t~d·· f;~ilitiet~t l~dfill 

sites ... This consideration gives rise to serious reservations. The inclusion of 
landfill sites in policy as a preferred location for waste related devel~pment is 
not acceptable for a number of reasons. Landfill sites in many cases $e remote 
from populated areas and provision of facilities such as civic amenjty: sites and 
transfer stations would be contrary to the proximity principle. In addition, the 
majority of landfill sites in Surrey lie within the Green Belt. The I~spector's 
approach can be accommodated by indicating not in policies but in the text of 
the Plan that such facilities may also be acceptable on landfill sites and this is 



,.. 

,... 

,.. 

,... 

: •fi anons and recommended." f :modi tC • '·= • · 
. the schedule o . ., . , ,·.-. 

·1• decision m . · · Thus in the reasons given for the councr 5 , .. : • . · ; . .' · .- : ( 

responses to the Inspector, we find: . J ~w clearly -~; : /, 
r. ,..,.,,.,e related activities is [sic n rinte The .. {.·.L.:.:·_,_'.._•·.·. ~.:; 

"The locational prefei:ences ior ,...:'"' naI J dfill sites is not approp .• h. a site , 
indicated. The inclusion of operatio . an , the means by ~c 'gh · k '· 
County Council view landfilling at a mineral site ~ l ~tion ~ of n t. J.- ,:, 

th fl d for a waste disposa 0r·- f tivit)' .,, ~ can be restored not as c used o an fc ed location for this type o ae d {_=· 
Landfill sites are not viewe as 3 pre err fi aste arisings an • 
particularly as they are likely to ~c remote rom w table impacts on 
intensification in activities at a landfill site may lead :0 una.~r, . ewed by• the 
the local area. Proposals for facilities at landfill sites WI VI : 

' 0 
Authority as exceptions to this policy."' · 

~ve exciuding.anY. 
So the council modified policy ~LP~7 (now ~olic! WLP 1~) as s~t out a , c; to them in'thc 
reference to operational landfill sites m the pohcy itself, but mcluding refer~ . _.: ·. ?· 
text in pnragraph 5.12. : . ,. 

. J'· , 

th ,ir te L ccil Plan bJspecror's - ·1~, . ·.{~ 21. It is important to bear in mind thnt the council's response to e. YYas O • • t~ . : :ff . :': 
n repor(iis reasoiisfor not accepting her recommendations, and its propose1 modificauons ·. :"! .. ~~· 
t·'.1 the policies in the Draft Waste Local Plan arc !1_ot ~eJ~ly _publ.i~ -i<>£!:mlellts. They were ~f . : , . 
( ;\. produced as part of the_Jonll_al sta~utozy _pr:occss !el!_~&. uP.,JO the _~~ptiop. of~~. sta~ory. · fJ ·\.' 
t development plilll. This process ensures tlfat the public are mvolved m the _cvolE~~!:1-~!. ~~al~ /f•·. _., -~- ran-·1foies~ .. -... ., .... --· · · ··•·· ·---·- -~- ... · ·· .. · · · .. · · · · · .. -.. -.. ,, -· .,,?· :; 
·)~ p ~ ~-···· .. .. .. . ... 

, ~r-~ • • • •,_. , "': ." .. 

22f. I conf~s ~• I was, therefore, more than a little s~rised to h~r Mr KelltQC submit, upon 'tf .. : ·;: 
(f i~cuon tro~ _the council's Head of Legal Semces, that 1t was ~pl~ on th_~. express .. ).l : . ~-
1:j wordmg of pohc1es WLP 10 and WLP 18 and the explanatory text to ~se policies, t~t ~J :··.' 
•:. landfill sites, including Capel, are intended to be regarded as 'land with an existing waste· · ·. :·. 

use'". He further submitted that it was "not appropriate to seek to construe, let alone :~ · 
contradict, the clear nnd express wonis ofan adopted Local Plan by reference to ... the Local ·· · : ~~ 
Planning Authority's pre -adoption decision making process". For this latter proposition, he 
relied upon the decision of MacPhcrson J in Jeantwill v Secretary of State for the 
Environment [1993] JPL 445. In that case an appellant had sought to rely upon a Local PJan 
Insp~tor's reco~ended modificatio~ to a Local Plan, which had been rejes:ted by lhe Local 
Plamung Authonty. Undc:rstandably, m those circumstances, MacPberson J ~d: . 

" ... that it w~uld be ~onfusin~ to require the Secretary of State to consider the 
reco~end~~ons which had m fact been rejected. Were it otherwise decisio~ 
on policy would ?~ve~ be settl~ but could be re -opened, thereby desqoying the 
value of such policies in providing a framework for planning control.,, : 

2
3. By contrast, in the present case, Council Officers deti din thi '. · 

approach to WLP IO and WLP 18 ( - 1 d . en g s chaJlenge rely on an 
h to me u e operauonal landfill site · th typ f I d 

'f\ ':' ere -there is a locational preference for the es . s m : e • es o. . ~ 
~,:\ including EfW plants) which was expressl . ~b~1shment of waste handhng facil1bes, l' during the modifications process Wha~=J~cte ~ _the Local Planning Authority itself 
l() Authority has, through inadvenen~e ado ted a : pos1t1on ~ay be if the: Local Planning 
·- properly reflect its intentions that j; not ~ L heal Plan po hey the text of which does not 

in the text of paragraph s.12' "such· fi . il't•~ .c:~::,..-;.1',;:. There would be no reason to include 
't " ·r h ac 11cs may a.iso be acceptabl . si es I sue sites were to be regarded as land . h . . e on operational landfill 

The approach in the tcxL of paragraph 5 12 . wi.t Ian CXJs_hng waste use within WLP l O(b ). 
. ts entire y consistent with that~ paragraph 4.27: 

' 

. : . 

.. .. . ' : 

-
. . ... ::---~~~ -::---~----.p·-·----- - .... ... - .... ~=--=:-:" ----------,,--;-~--,~-----.,... 
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forms ! of waste 
landfill for restoration purposes is distinguished from other 
development. . 

to "restored former_ 
24. Mr Kelly QC made various submissions in relation to the references ··d ot however, 

landfill sites" in paragraph (c) of policies WLP IO and WL~ 18. TheY; ,0 ~ 1 rocess of 
advance the defendant's case. The Clockhouse sice is an operational Jandii:l m e: ( c ). The 
being restored. If it is restored to agricultural use, it will be excluded from 1?,81"agra~ f the 
defendW1t's approach to the interpretation of WLP JO and WLP l~ m~s. ;m thfl: ~c~ :0th·· the" 

0;. 'J• • • • th 1· • i{ also ·con 1cts Wl q ~,ounc1 s own expressed mtentions when .idoptmg ose po 1c1cs. . els in 
ff'., pfoper approach to the interpretation of planning policies generally. P~Ucular wor Pl· 
-~·~ individual policies should not be talccn out of context and construed in the abstract. The .; 
'..r,~.:,~.•-·. has to be construed as an whole. Thus it is necessary to read policy WLP. 18 together WJ 
-~ policy WLP 10 and the explanatory text, which includes paragraphs 4.27 an~ 5.12. 

25. If there is room for doubt about the meaning of a particular policy, it shoulc;I not be cons~ed, · · • ·,' 
in a vacuum, but in the surrowiding planning context. An important part of ~is context ~~y 
be the reasons given by the Local Planning Authority for proposing a p~rncular modified 
version of a policy in response to recommendations made by a Local Pl~ Inspector. The (j 
reasons given for modifying the policy cannot override its express tcnns, but they may be of H · 
considerable assistance in resolving any ambiguity or uncertainty. ti ·· . : :,. . : ,,~ 
Mr Kelly QC relied upon R v Derbyshire County Council ex parte Woods:(1998) 6 Env LR:~ ; _: ·: ~2: 
277 for the proposition tJ1at, even if an alternative construction of poltcy WLP 18 was : .. . · ;; 
possible, the council's decision should be quashed only if its construction C!)uld be said to ~e · · ,. -; 
unreasonable: see per Brook LJ at page 291 applying the dicta of Auld J (~ he then was) ID ., . 
North Avon District Council v Secretary of State for the Environment [1993) JPL 761. , :·. 

. I ' 

27. That general principle is not in doubt, but it has to be applied to the particular facts of this 
case where che Local Planning Authority itself, in the statutory modifications. process, 
contended for a particular interpretation of the relevant policy. Brook LJ rt:eognised, at page 
290: 

"If there is room for dispute about the breath of the meaning the words may 
properly bear, then there may in particular cases be material consid~rations of 
Jaw which will deprive a word of one of its possible shades of mean(ng in that 
case as a matter oflaw." 

He mentioned on page 29 I, by way of eirnmple: 

" ... the neecl, for consistency in the construction of policies as between two 
policy sources might be a relevant consideration when detennining thtr meaning 
which the words in a policy document were capable of bearing." . 

~ . .. 
.. :; 

' .. ~· 

•• •• I . \ .. . . 

, .. ::.'·!\ 
28. It may welJ be possible to envisage other circumstances where it wouldi_ be unreasonable · ' :'. 

. and/or inconsistent for a Local .Planning Authority to contend for a particul~ interpretation of 
;~r,, a policy. But I am in no doubt that it would be unreasonable, because it would be wholly f\' ' 
\) unfair ~d fu.consistent, for a Local Planning Authority to contend for an iµtelJ)reiiHioifof'a , .i}'} 
;:_•.·.)·l. policr.··-.waic. h_ it .. had. ex·p· iessly rejected. i_n the ~oclificatio. n. s. p. ro·c. ess . . Th_!(i_s p~t sim1'1Y.. a _ T·f·,·•.n\ q ~uesuon of _t~~!~ be1pg a_ need_ fof consistency m the planning process, there 1s a need for J (,,{j :t~ ~!~-~.t.r. in ~e l.ocal Pla11 p;1:oc!s~. ~ accept th~t a Local F!arinirig Authori,ti_rnay wish, for ::{: /f 
0\ per~e~tly proper reasons, to alter its mterpretat1on of~ pohcy, for exampl~, m response to (1 " 

,,, decisions by Inspectors or the Secretary of State. If 1t makes it clear that this is what it 
proposes to do and fairly considers the implications of making such a cbang~, then its revi:;ed 

'. , . . i 
:. (,\~&\~: 
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. not ' ,,. r· that is: ,. . . ': ·. ::•1 i'.:. 
. O""jstetl4 but ; . . · .· . ·. or. ti . · .:'./L -- . fair or 111c !'"' ___ ,.,_ . . ... · •,· ' • err •. , ..... •, ~, 

onnble, wt .,., ·· d 1,eetl JJl ·as of · · · · 
. not be unreas rt hll i,:cr '11 • · · ,. ,· 

interpretation may "f the repo ;, that e 1,cfote .' · .. : 
here. . . t}Jat even 1• a,.ste use ~' U}llenfs · : . ;-. 

=n.-=«·•. . . ~ fallback pos1uon, "an existJJJg w ·n tM doc . :":.:: 
29. Mr Kelly QC submitted, a:r:Honal Jandfill siteyasfactors considered~~ pimit. ·;J(,:;·;,; 

treating the Clockhouse op the light of the man . for a propose P : wiSbed 1:9.:,-. §f :.:}' 
no consequence because, '~dered to be a suitable site the coiincilJO~ t out jn .. ,rJ.{ .. : : 

• 'twas cons1 est that r as se . , ... ; . 
the comnuttee, 

1 
• "dence to sugg dfiil ~ites, ~ fber-C. · .v ,:' 

• · There is 00 
eVI rational Ian · docUJJ1611~· • ·n · '.'• 

30. I do not accept that ~ubrnl~scsyilo:p·proach to the usJe .of do: the ,nodificationsfierencc for sites L' :· \ 
change the councils po I f h Plan and as exp ame locational pre """0"nitiOn .µ., • ', •• 
• 27 and S 12 o t e . • between a . ) d:the r ...... ,,:,- · ,, ·:. V~ paragraphs _4.. • ; Local Plan pobcy terms, . was such a site an . . . , : ~; 

. is a clear d1stmct10n, in d that the Slyfield site, table. . . ,;. 
[ . existing waste use (I und~rstanal I dfill sites 'may also be accep ' : : ;' 

paragraph S.12 that operation an . . ·: ) 

Gt d 2· The Proximity Princinie ) lt derives frotn ~ •, .', ::,\ 
oun . . . by Farms case (see above: . WLP 2, which J_S • :·) 

The principle js discusse~ in ~etaJI l~ ~~{ven~ffect within Surrey by po hey . ·. :.~..:· 
31. EUWasteFramewor1<D1recti've,anll . . . . :. · ... _: ~_;•~,?.· . . h 4 1 as fo ows. • 

contained within paragrap · . cts of vraste •related · ·· . .,. 
. fthe most significant 1mpa . ally ·, ·:~~ 

"The movement of waste ts on; o be to reduce movements of waste:gener d f . . , -~, 
activity. The aim must th~re_ore ·ncip!e that is waste should be dispose ,o ·. ·,. :,'. ::_:r 
This accords with the proX1m1ty pn , ' . t >::•:>r~-, 
close to where it arises. i · · . ~: -i.~ 

"POLICY WLP 2 , . : .:' : ·.:· .,. f° 
als th C unty Council will have regard to the extent to - ·. ~ :·. l 

"Ju considering propos e 1 ° t minimises the need for lengtijy haulage · 
which the location of the deve op~en Th County Couucil in dealing with ... ::'.·. 
of waste, w~stc_ produ~ts and re~:~tione of waste related faciliti~s as close . . . ,;,:: 
proposals will give pr<: ~ce to " ··, :. : :· : .. :, 
as practicable to the ongm of waste. i : : . •• r:: 

That reflects what is said in paragraph 3.27 of the Plan, which is concerned yith the :rinciples .· .:. · ·:~~} 

of the waste strategy: , . :· '.:;,,_0° 
"Where practicable waste should be handled, treated and ~sposed of~ close as . , .. 
possible to the place where it is produce~ thereby reduc~g the enVU'oll;lllental . :· ?. 
impact and. financial costs of transportmg waste. This accords with. the , , -~ 
Government's proximity principle and the aim of achieving as far as possible, • ::·; 
self-sufficiency in the provision of waste facilities." . : ... ,. { 

I :., • : •• ~) 

'~, 32. Understandably, the propex- application of the proximity principle within ti)e ~unty w~s of~\ .. '.: ~-_;:' 
ii concem to the claimants, since the Clockhouse site is at the southern, rural edge of the county. ·\ - : il The main report explained in paragraph 35 t, under the heading ''Proximity Prnciple": .., -;: . ":::.·. ~; 

,, ''351 Objectots consider that given the location of application site, close to the 
County ~oundary and distant from the origin of waste within Stmey that , · · .: :'. 
proposal 1s contrary to the proximity principle, and would be likely lto attract ·' ~-; ~ 
and process waste from outside Surrey." : 

The Officers' reSponse was cont · d · b • , 
advice in RPG9, continued: rune m paragrap 352, which, having r~ferred to policy 



-· · •·· within 
that ar1~1ng . 

"The applicant does not intend to process waste other th'~ gness ip accepJ a · 
Surrey in the proposed EfW plant nnd has indicated wt! n t mat ·pJatUl!Jlg 
pl~n~ condition restricting the source of waste in the ~~en shoiJ!d seek to 
penruss1on is granted. Regional waste policy is that a~thonties . •$gs. There 
~alee ad~quate provision For an amount equivalent of its waste ~

5
!1iY principle 

1s no nabonal or regional guidance which seeks to apply ~e pro~ t}le current 
below the level of county, and Officers do not consider 

th 
·th· count)' 

application, even though the plant would be situated clo~e- t~fth~ waste if 
boundary, and is considered by some to be remote from the orJgl.11 

.. . 
,. ,.,· .. 

:.', , 
' ; . ~ ·~ 

c_.'·'
, 

: '/¥ 

: ·.:~ . ,... ,. 

. would process, to be contraiy to the proximity principle." 
. ; d rtaken by the : 

33. The report then referred to detailed mileage assessments which _had been pghn e Author-itY 
Highway Authority. Compared with a 'do nothing' scenario, the J-It way . 

concluded: 

" ... that the proposed 110.000 tonnes per annum capacity EiW piant woul,d 
assist in reducing the overall mileage associated with transporti»g Surr~Y s 
waste by some 270,000 miles per year. This would equate to _a 77o/o reduco~n 
on the distances associated with the current transfer for d1sposa~ of waste 

. . 
. . . . ~.-:. 

, .. ~ 
' ' ' :-.·\.\ 

··" 

..... ·,·.~ 
arisings from Guildford, Woking and Waverley District." •• , • ... .> 

The llighway Authority then carried out a second comparative assessmeni which compare4: . .. ~ :;_':{ 
the relative merits of each of the three applications and concluded, in para~phs 364 and 36S: · - , , <f 

"Compared to the proposals for EfW plant at Copyhold Works and Slyfield, . ·. \?) 
Guildford, the travel efficiency of the Clockhouse Landfill EfW p~posal to · .:-;,· 
process 110,000 tonnes per annum measured in terms of miles/tonnci would be . . · . .-·,. 
equivalent to 3.6 miles/tonne compared with 2.61 miles per tonne *t Slyfield · · · : :· 
and 3.34 miles per tonne at Copy hold. If the difference between the nµles/tonne ~ •> 
figures is looked at in terms of the annual mileage travelled the difference .. , •. 
between the Clockhouse EfW proposal and the Slyfield EfW proposa, would be · ::;: 
some 109,000 additional road haulage miles per year. · : ·; : ·:/. 
"This the Highway Authority consider is a reflection of the location of the 
respective proposals in relation to the source of waste and illustrates the relative 
remoteness of the Clockhouse Landfill site compared to the iwo other 
proposals." : 

34. Against this background, the Overview said this, under the heading "Proxim\ty Principle'': 

"45_ There is clear guidance that the proximity principle should be applied at a 
regional level such that adequate provision should be made for the m.lnagement 
of a region's waste within its boundaries. Below the county level there is no 
fom1_al ~ework for applying the proximity principle. Local. transport 
cons1derat10ns are an important means of assessment in tenns of the 
Developme~t Plan. While the need to limit the distance over whicli waste is 
transp-0i::ce~ ts a consideration in the determination of all the .applications, it is 

,,· __ not ~ ,Pi:1IlSlP~ test 'lPd needs to be set against other locational and wiiste policy 
requirements. · 

~6 ll · : . -~ the proposals are deemed to satisfy the regional test of proximity 
pnncip e. None of the_ P:Oposa!s can be refused planning permission on the 
grounds of lack of prox1m1ty to waste arisings given other iocational ~d waste 

i ':~l\;f; 
. ·' -~~ 

•• ,>;:, 

. .. .,. 

·., .•. · .. :.//~ 
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35. 

FROM TO 901 . 

policy considerations." : follows: 
. tW$ll5-

The Overview paper summarised eight key points. The eighth key pom · . ·d . t 

" 1 . ·t principle d~scribc. fc A _1 the proposals are in accordance with the pro~ml Y r xiJnity pri'.1c1p 
regional level. There is no requirement to consxdcr the P O • g pc:nn1ss1ofl 
below County level. None of the proposals can be ref?scd planmn astc policy 
on proximity principle grounds given other locational ruld w · 
considerations." ; th 

· d e ·,. · . • :Jy diminishc . 
On behalf of the claimants, Mr Village submits that this advice 1mprope~ 

1 
is eaoneous 

importance of the proximity principle, effectively sidelining it. The appl,'Oac I posals were 
because it looks at the principle at regional level (at which level all tw~e pro 
compliant), but says in terms that: ' 

"There is no requirement to consider the proximity principle bel~w County 
level". 

I I" 'thin h · ty's boundaries. It was common ground that "below County eve means W1 t e co~ . · th · 
There is such a requirement, it is submitted on behalf of the claimants, give~ that ,. e 
proximity principle is carried f~rward at co~ty level by policy ~~ 2. ; Applying P1!Jc~ 
WLP 2 on the Highway Authonty's calculations, the Clockhouse site 1s ~e least comp 1an 
with the objective. Moreover, there is no recognition in the Overview of the fact th~t the 

I~ proximity principle is not to be treated merely as a material consideration ~ong many ~~ers: 
!l It is in a different and more important category, as explained by the Courb of Appeal m the 
'" Thomby Farms decision above. In these circumstances, it was seriously misleading to advise. 
f; members that the proximity principle was "not a pri~cipal test". It is perfectly true that the 
,~ objective has "to be set against other locational and waste policy requirements", but it must 
A "aJways be kept in mind". 

. ,, 

, : '.(~:. 
.'·.,'. 

' ! . 
::!. 

. ., 

,· .... 

··-0, 
36. 

Notwithstanding Mr Kelly's valiant effons to defend the Officers' advice to members in · · .. 
relation to the proximity principle, I accept Mr Village's submissions~ Mr Kelly Jaiq 
particular stress on the fact that, although policy WLP 2 was not mentionedi in the Overview, 
the exercise contemplated by the policy, the detailed mileage assessments,; had been earned 
out, and, compared with the 'do nothing· situation, there would be a substantial reduction in 
mileage as a result of granting pllllliling permission for the Clockhouse site.: That is to ignore 
the County Council's second assessment, which showed that the difference between the 

.... 1,:,,-

SJ?"field EfW proposal and that at Clockhouse would be 109,000 additional road haulage 
mJ!es per annum. It is !rue that the Overview said: · · 

"Local transport considerations are an important means of assessment in terms 
oftbe Development Plan." 

But that factor wo~d have been r~garded by members as being of little co~sequence if there 
really was no regw;emem to _co~1der the proximity principle below county: level and/or if it was not to be regaraed as a pnnc1pal test , 

37
·. While the Court of Appeal does not desc ·b th b' · • 
¥1, should not be rele ated n e e O ~ective in those terms, :it is plain that it 
tI'kc". --, , .. , - . . . . 8 . , as the report sought to. do, Jo the . status of "AN 0th " . • I 
>:it, o~s1dera11on. Moreover, to concentrate upon com J' > . ·- . .. ., ; . ~r. ,ro_atena 
' 'oreg1onaj level, and then to claim that there Was P ~<1nce Willi th~ proX1p11t~ pnnc1ple at .. 

county level (within the county boundaries) no re~re~ent 1~ consider the pnnciple below 
does give effect to the proximity princip~:s to_~ ec11hvely discount poli~y WLP 2, which 

Wi n t e county, below: regional leveL 

. • , 

•' 
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• IJ d aid that there . d as:a .. : ,• . .:.:.1-
Mr Kelly emphasised the words "no fonnal framework an s . t 8 haYe to be rea ·· · ·. : i '. ::;. 

j 

l 
:! 

j 

JI 
j: 
.J 

..... 

,.... 

framework below regional level, but paragraphs 45, 46 and key polD b rs: If one does tbnr, . : .: :• .. 
whole and in a commonsense way, as they would have been by m~ e ~urselves about -the · r:-

. one ~ see !ha! members were being advised, in eff_ect: do not uou ~ Y one of a number .~f · . : ·, 
'i) proxmuty pnnc1ple below county level; the principle 1s, many event, 0 f t;h other sites, by · · .. q matcri~ consi?erations. This cxp_l3i~ why the relative advantage 

O wh ~o the members' . : ' 
~} comp:ms~n with the ~lockhouse site, m terms of WLP 2,_ was not dra d be saved, were . · : . , . 
t,: attention m the Overview. The figures, in tenns of the mileage ~at woJI f the three sites.•, -:. .. -: 

~ere ~n the_ report, but they were not related ~o !he ~te~t to which ea~ ~ level. Overall, :r · "·. 
complied with WLP 2 and hence with the prox1m1ty pnnc1p~e below regto~ . t ntionr:tllY, ff· , 

f" the advice to members in relation to the proximity principle was, albd_it umn .e · :>: ,. :,.: 
·~'',,~ 1 

• 1 . I . ' ,-,v . .. ... 
1
,.,~ senous y mis eading. ,,•,,n"7>'::-,·~••., ,-. , .. .. , ... -_ .. _ ... , •. ,,:•r•'"'''f:.'·V'J :· .: 

~\ Gffiiilicl"73)~;,~;~f~~~:g~~rt , .. ! ... . . )~.~-
· .. :.· {: 

38. CD4 (Revised) dealing with the issue of need is a substantial document whic~ w~s ;~j~ . .' 
and updated for the committee. Inevitably, there nre uncertainties in fon:castmg. 

2
~ers 

will be looking at a moving target: as the capacity of some sites becomes exhausted, 
0

• er 
sites must be included in the pipeline for obtaining planning pennissio~. The. Overview 

39. 

explained that it dealt: ' 

11 ... primarily with the salient issue of need for additional wast~ handling 
capacity in Surrey as a whole ... 1' 

Having established the total need for waste handling capacity in the county up to 2_020, ~d, 
having noted the 11signifi~ant uncertainties in forecasting11

, the Ove~w conunued ·m 
paragraphs 14 to 17 as follows: , ' 

11 l 4 A particular uncertainty relates to the outcome of decisions for Coldharbour 
Lane and Patteson Court referred to in Core Document 4 ... Shortfalls in 
pennitted landfill capacity in the short term and total non -inert waste hand~g 
capacity could be accommodated if planning permission is granted for 
Coldharbour Lane. Even if the Coldharbour Lane appeal js dismisse<J, then the 
grant of a planning pennission for Patteson Court - a position, which the 
Authority currently supports - would deal with the predicted deficit. ; 

"15 Thus, there are possible alternatives involving landfill, whicli mitigate 
{militate] against the grant of planning permission for E-fW in sun!ey in 1he 
short term. However, the reliance on landfill related schemes is contr,ary to the 
intention of ;.the waste hierarchy and in potential conflict with the Landfill 
Directive. ln order to maintain flexibility in terms of the provision; of waste 
handling capacity over the short to medium tenn and to avoid a la!ndfill led 
approach to the supply handling capacity, it is considered appropriate to 
discount the Coldbarbour and Patteson Court schemes from the need 
assessment. In any case, these two Jandftlls, jf pennitted, are more. likely to 
cater largely for commercial and industrial waste." ; 

"J 6 A decision in the case of each application will require the Co~ttee to 
take a position on uncertainty. The position described above is con~dered to 
represent a cautio~ and prudent ap~roach to the assessment of need mvolving 
reasonable asswnpt1ons balanced with the policy requirement to mqve away 
from landfill. : 

.. 
·· .. -;.,: 
. •, ... ~-
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"17 Ultimately, the prime coos1 e from landfill, but e sents a ~jgn1 I h a 
timing. There is a need to rnoveba~Y A single plant repre ar Jife -of sue th t 
and when that process should . eg1\en the twenty _fh,e ~e·s considered a 
commitment in terms of capacity gtf th forecasting work, it If o✓ing up th!! 
facility. However, given the results O euld start the process O m ~providing 

f · gle plant now wo . k of over · 
the development~ a sm without the ns . d·cates that a 
waste hierarchy m a balanced ma.i:mer The needs assessment 1Il I ~ntY oftbe 
biodegradable waste handling capacity ... wcver, given the uncert<1;1 

' : .. ·•:'. ;·~ 
. . ·, ... ,~ .. , . , . 

, : • , , • ·' . . . second facility might be required bf 2005, h~ach should be takeJJ." ; 
·.~ ·. forecasts, it is suggested that a cautious appr . : Ca acity" tha~ . . . , .--.~, 
. d. "Future Possi~e p . U! lane 

40. In CD 4 members had been advised un~l~~ th\:~: :C!es to 2014; that!Coldh~~on cubic 
Patteson Court had a capacity ofup to 3 m1 ion de site at Princess RoyaJ: 0.3 m1 ;o or· not 
had a capacity of 1.8 million cubic metres an a . d depending up~m whet er 
metres. Graphs showed the differing extents of ~~ nee , : . . _, 
any or all of these sites were granted planning penmssion. : · . · · . ·· :.- · 

. . . ·ty stimate for P~tteson Court was .• .. :.,\ 
41. It is common ground that the 3 m11llon chub1c me~d~~pa~; rtgure (since there was already·. . . .· :·•.: 

erroneous. The defendant says that. t e tru~ .a i o~ . The clairiiant disputes that, . · .. .. : 
planning pennission for some land~ll) is 5.1 zrulhon cub1cfmdettes .. ·ng this application. . . , ~: 
but ii is unnecessary to resolve that issue for the purpose o etermuu , , ... . :: . . 

42. 
. . ded and the Secretary_ of' ... :·.-·_ ···<i 

It is important to see the basis on which the Inspector recommen ' , The .Ins ector. . . : 
State accepted, that planning pennission should be granted for Patteson Co~. P . : :: · .. ·: 

43. 

concluded .. in paragraph 7.15: · . : .. ,;,-' 

" ... I have also fowid above that operating a co1,1tainm~nt _landfill for f On -in~rt 
waste as proposed is probably th~ best m~s. of achtev.mg resto~a~on to the 
hlgbest quality in the shortest ume. Tlus 1s relevant when 1t ;comes to 
determining the BPEO for disposing of waste arising in the area. Even though 
Jandfill is at the bottom of the waste hierarchy, it is still capable of,being the 
:BPEO for a given set of circumstances and the achieving of restoratio~ is surely 
one such circumstance." · 

, ' .. : \? 
• I~• .... , . 

. ·: : 
·•. 

The Inspector then considered the information put before him by the CoWlty Counc!l relating_ : .. ,::: . !~:: 
to the question of need. He was provided with a graph similar in form to the graphs that hacl . _..;_: 
been provided for the assistance of members in CD 4. The graph included the 110,000 tonnes · . · ·.\ 
per annum capacity of the Clockhouse site. He said this in paragraph 7.20: : · !: 

"The graph ~Jso shows, in heavy shading, the effect of granting pe~ssion f~r 
the present proposals. Without this, it is assumed that Patteson Court would 
effe~ve~y have to close as a non -inert site in 2005 ... It appears fro~ this that 
!he site, ~f filled at the plann?d rate, would largely make up the expec(ed deficit 
m c~pacity up to 2014, but 1t would not create any surplus except~ 2005 -6_ 
Dunng those years there would be an apparent slight s.<)irp}us, but n,ot if it is 
assumed that Surrey should play some part in meeting London's waste disposal 
needs in the short term." ; 

.• .J::-. . ;)...~· .. , ... 
"• "!'t..,, 

·:, .. ~{-~: 
. ,·::r .. 

. Paragraph 7.26: 

"I.~ve _already identifled that the site would meet a need for disposing of waste 
ansing m Surrey. In fact it is currently more local than th~t, taking · · · al 

t fl T drid d . ljllWllClp 
was e rom an ge an Reigate & Banstead Districts. Some comes from 



I r 

,.... 

---- · . ·1 in . not necessarJ y d 
d 

flow 1s · ·aJ en 
south London but such localised cross -boun _arY e_pts i.ndt1Strl .' 
conflict with the proxi111ity principle. The s1t_e also ace regarded as Jess 
commercial waste, in respect of which the recychng t:rrJets ,';1e ; 
rigorous, and where there is more uncel1ainty about anSmgs. 

In paragraph 7.29 the Inspector said that he was: . 
tl on court is the 

" ... in no doubt that a continuation of non -inert )and.fill at Pa es t arising in 
best practicable environmental option for the management of was e~ 

·:. . the area. 11 

. ~,; .: ,I~•'/ 
,•I: 

1':. 

,•, . ·: 
,,\\ ' 

. ·••i,. 

. ',:'·. 

The Secretary of State agreed with these conclusions saying, inter alia: 
· 't with the · ·· 

11
He agrees that, in the circumstances, the proposals are consiste~ . , ;_ ; .. 

waste hierarchy." ., · · ::· 
i~. . • · ;t which council- .' .,,. · · · > 

44W The claimants say that this decision is a new material cons1derauon, , 
0 

.. , _-~ members must have regard before planning pennission can lawfully be grro,ted. ln·•um;'ary, · .. 
ff M,- Village submil9 that the Overview acknowledged that Patt- Cowi was one 

O 

':'""' • • ' 

)1 possible altematives mvoMng landfill, which would militate agamst tha ·gtant of pl~ 
:
1 

permission for an EfW in the short term. The short tellll is important because the OvervteW 

said that the prime consideration came down to timing: 

; :·.:·:' "There is a need to move away from landfill, but the question is ho)" fast and 

when that process should begin." : . . '. ,•'"::,;.r; 

But, he submits, the commit1<e was jnv;ted to disco up( both CoJdJmrbout and Patteson Co~ · :·.: • _>; 
from the needs assessment. It followed that the committee was seeking to meet a ver:t. . ·: · .-/:, 
considerable shortfall in capacity, as shown in the graphs in CD 4. Meml?ers did not !~ow ,! : · ::_' 

i that Patteson Court could make m, even greater contribution to the shortfall (5.1 million cubic #/ ,. • ; 
'i
1
J;_ metres rather than 3 million cubic metres), They were told inaccurately that. it was "more" ·}f · · • ·.: .: 
'11, likely to eater largely fur commercial ,nd industnil Wiste"'{ciimpare° ~pf, 7 .26 of the " , 

Inspector's report above) and they were told that reliance on landfill related ~chemes would be ·. · 
''contrary to the intention of the waste hierarchy". But, in granting plannipg permission for 
.Patteson Court. the Inspector and the Secretary of State had concluded that ~e proposal was, 
in all the circumstances. BPEO and consistent with the waste hierarchy. Thus some, at least, 
?f the reasons ~iven for di_scounti~ P~tteson Com: tfr: f ~~i.fieg _.by pie ci~j_~\Qn.jetter; and, 
m any eveot, smce plaruung penn1ss1on has now ·been · granted for a sub~antial additional 
capacity, il could not simply be discounted in the assessment ofneed . 

. , 
45. These points, among others, had been made in the letter from the claimants' solicitors dated 

30 September 2002. The council's reply dated 16 October e;cplained why the claimants' 
request that the matter should be referred back to the committee was not being accepted by 
the Officers. As the first paragraph of the letter makes clear, it was a considered response on 
behalf of the Head of Legal Services. So far as material, the letter said this: . 

"The_ Planning and Regulatory Committee, in the reports present~d to the 
mee~g- held on 6 and 8 December 2001, were made fully a~are that 
appli~attons were b~fore the then Secretary of State the effect of wfuich were 
that? 1f granted, _a s1gnift~ant volume of landfill void space would :be made 
availa~le to receive non -inert waste. This matter was fully addre~ed in the 
~verv1~w reporl paragraphs g to 17 and in Core Document 4 •.. However the 
Comnnttee was also made aware thar (a) there was a significant s~ortfall in 

.. 
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·1 ble void was. not 
available landfill capacity within Surrey such that tbe ava\~me oi non -inert 
even sufficient to permit the County to dispose of tbe v~ al Waste Strategy 
waste to l!llldfill up to the allowance provided for in the Natt~ url Coldharbour 
Target, (b) even were the applications in respe~t of Patteson do th ~e:would stiJI 
Lane and Area Cat the Princess Royal Sandpit to be_allowe te arisings, and 
remain a future shortfall in capacity to bandl~ 1he pr~Jected was e tli inte11tion 
(c) that reliance upon landfill as a means of disp~sal ]S contraI}' to ar~our Lane 
of the waste hierarchy. In the event, the appeal 1~ respect of Col~ i fusal of 
was dismissed and no appeal was lodged agamst the Counci 5 : re 
planning pennission at Princess Royal Sandpit. 

' ' 
' .. , 

•' I. 

. ·.···· 
. :,,1 ,,. 

' ; 
.. 

, . 

• •• _,. I I 

"When the Planning and Regulatory Committee of the Council rcsol~ed t~ grant 
planning permission for the development of an EfW plant at Capel, Jt :;;:s 
assumed thnt the volume of additional void capacity at Patteson Cou~, were e 
extant applications to be allowed, was approximately 3 million c~bi~ metre~ -to 
2014 (rounded down from 3.3 million cubic meters) ... However, m preparatt~n 
for the Patteson Court public enquiry it wns discovered that due to jiI1 en·or. m 
the applications this was an underestimate and the true additional void capacity 
which would be released was approximately 5 million cubic m;etres over 
12 years to 2014. However, this extra approximately 1.8 million cubic metres 
equates to the void capacity of the dismissed Coldharbour Lane propo~a.I. .·!. /.~ ~:_:r_ 

,• :' I •• : ':: 

"Thus, even having regard to the additional capacity at Patteson Con# over and .. : Ji: 
above the 3.3 million cubic metres fonnerly assumed, the need for an !EfW plant · .. · • -::· 
as set out in the reports to the Planning and Regulatory Committ~ rem~ '-! '.; 

unchanged. In these. circumstances, it i.s not proposed to review the :resolution ... !·, 
made during December 2001. There has not, as'you suggest in your I~tter, been :. : ·: 
a fundamental change in circumstances since the Committee made its ~ecision." ·. · .. : ... 

: . . -·:r \~. 
Pausing there, this response, with due respect to the Head of Legal Services simply does not ~--:·:{ 
make sense. It may well be the case that the revised figure of capacity for\Patteso~ CoU11.at .' ~- • :-. 
5.1 million cubic metres is substantially the same as the estimated capq.city of the truee·. : .'fi ·::· 
potential sites that had been identified in CD 4, the other two of which did n9t obtain planning ; t · ... 
permission. But the claimants' complaint is that the committee were told to discount that , · . ;, . 

'Tl potential 5.1 million cubic metres capacity. Now that planning pennission!has been grant~· ,i? , , . 
\t for 5.1 million cubic metres, it is no longer a potential capncity which the council can choose W · ·. \ · 
:~; to di~count, it has to be taken into account, more particularly, since two oftlle reasons given·· :{} ;•.: 

"' for discoun~jng __ it have ~~~n fa;lsifi~q, . ~1st reliance on landfill related schemes generally, . . : .. 
••·.-•·"·would' indeed be contrary to the intention of the waste hierarchy, the Secretary of State 1ias · · 

concluded that reJ,iance on Patteson Court (for the purposes of ensuring the IIlost rapid · :• : ~ 
r~storation to its previous condition) is consiste~t with the waste hierarchy. ~econdly, it is not :;, 
d1sp~tcd b~ the defendant that Patteson Court will cater largely for municipa,, not commercial . · ·· 

•, ec ~~~~ .... ~g,W,ctJ:!~,lc:w?!Ste .. , . ,. "' ''·""'"'" '''''·'•''"''"'"·'7··-,'"''•'·•-·,·,,, .• ,,, .. •.-.-,<.-· ·''"· .,, .. ••.·,:• .. , ,- ,, : ,.,.· '"· ,,,, ... ,.":,·,:,·:•,.-·,:.·:,·. ··;•:~"' .. • •! 

47. Mr Kelly sought to remedy the obvjous deficiencies in the reasoning contain'ed in the letter' of 
16 Oc~ober by. submitting that the reason why members had been advisedl to discount .the· •. 
potential capacity ofColdharbour Lane and Patteson Court was because the issue of.need had . 
been considered in qualitative as well as quantitative terms. In qualitative temr th~-e was· a . : 
need to maintain flexibili~y in tenns of waste handling capacity, and to avJid :• lan<illU -led 
ap~roach to_ s~pply handling capacity. Such a qualitative approach was in: accordance with 
national pohc!es !or waste management; see, for eJmmple, the targets for reducing the amount 
ofwast0 that 1s db-posed ofby way of landfill. Notwithstanding the fact that:this "qualitative'' 
a,\Wf(,'lach to the assessment of need was not clearly articulated as the reason for the Ofifoers' 

.. 
' .. ·· . .. 
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to be i .; :·,.:_:..} 
-·-- d so did not Mthve both · . .. ·.,,•.:c 

·deration an I ccept at · ·. ·! : • .: , 
decision that Patteson Court was not a material con~i ra1 submission~,: a 'd'ng whet11er · · · ·.·: 
refe1:~ back to the ~or:imittee ~til ~r Kelly mad~ his 

O
to be relevant ~ deci 'iant on the .. · . ·. :. · 

quahtative and quantitative cons1derat1ons were co~sid~red . pact of the !EfV! P but the . • ·: 
there was a sufficient need, bearing in mind the mevitaole ;11 as never in dispute, t. the ·: :: 
countryside beyond the green belt That there was a nee ~ when it should b.e me.· no .. · ·: 
question before the committee was the extent of that nee~ an re unp<?rtant, mere 15 . 
question of timing. Assuming that qualitative consideratJo~s w;Je impdrtance. Tbey ~; . .. . 
doubt whatsoever tl1at quantitative issues were als? ~f consideratitative aeed is an ess_en~J~ .. · 
ex1ensively discussed in CD 4, and a proper appreciat1~n of qua\ 

8 
planning perrn1ss10-1 ·. 

f~undation for any qualitative judgement. ~!" !s .~mp_o~~1ble t~ see ~:counted could not be a. 1; for 5.1 million cubic metres of landfill space which was previously : 
·\ material factor in the overall consideration of need. : . .. :,, : :. 
':'.1 . . . . . "' . ed roach the . . . ,., .. 

4g_& Wnne·U-ieie 'was a desire .to,·mi1int~~ fl~xibifity and to avoid a tan~ !ou1T~ con~ary· ·. . . ., 
proposition that reliance, not on landfill_ generally, but on Patteson ~o d b:t the Secretar)' of · .. · .' 
to the intention of the waste hierarchy 1s, at least arguably, undermme .... 
State's conclusion. . 

• · p c urt th t ·t would cater J;irgely for 49. The additional reason given for dIScountmg :itteson o , a 1 , findings . ·. 

commercial and industrial _waste, is .,.~so ?.fgp~bly falsified fY the J~torscce t tbg;, 
Mr Kelly submitt~d that this latter error ~ of no conseque~ce. ,} d~ n?t ~idf .. Th~ " · · · 
submission. The comment w_ns n?t inclu~e~. m ~e report ~s ~ .mco~eq~en!ial_ .,. ~ el. ::· 

'• EfW plant w8s intended to deal with mumc1pal waste. A site that would ~ -catenng I g fl Y 
for commercial and industrial wiiste would be of less significance in asse~smg the need or. 
capacity to deal with the municipal waste stream. t' 

. ', .: 1; 
50. For these reasons it is plain, leaving en,irely ,o one side any "counsel ofprndence", th~t thhe_. . ·· .. : < ~ 

Patteson Court planning permission is a material consideration which must ;be refetred to t e · ·: · . ::. 
committee so that it can talce it into consideration befor~ any decision notice ~s issued. · .. 

1 si'~'','.r~~c~~;j~i~~ ... I ;ee; ~~~d \~ ~x.~ress~~YJ!qnsid~~~Je dis~ui~t ~bout ~e ~:ie:d~t's.sta:ce;in \ • /J 1
1·~.-~.:.·.:·~·'.·::.. response to this chaJien11e. It is COU!lcillors, not Oft'icers, ·who adopt local plan policies. lt i~ 1: ;\) 
~· ··counciiiors: not bificets, who decide major planrung applications such as the C~~l Ef\V , f ,: './;. 
::\ proposal. There does nol appear to have been any member involvement in rhe preparation of,.· :{ . :. j '. 
\W: dte defendant's response to this judicial review. I do not suggest that c~uncillors should. . } / ~ v 

,;,:; always, or even often, be involved in responding to judicial review challenges, that would be · ·. \ ·'.,. 
d. unduly burdensome for individuals whose council duties already impose considerable . · '.~ .... :· · 
I demands upon their spare time. But the Jack of member involvement in thi circumstances of ·: :·._:; 
0f this case does give rise to serious concem. In adoptingthe Waste Local Plan in 1999,. :t .: ·> 

.r. .;: councillors had m~de it perfectly clear that, in policy tenns, tl1eji'd1d' iiot'wish operational K .::) 
'f} :f landfill sites to be treated as land where there was a locational preference ;for waste related r 
.. I
(.· '.ll :,J'.._; .. 1 ... : activities. 'let leading counsel was instructed by Officers to submit that the Waste Local Plait· J 

· should be"construedto predsely ihe opposite eif eci, and that the Court shouid'not consider"the 1~ 
if\;;! ~o~cil's views as e"pressed in the modifi~tions to the Local ~Jan. Faced ~ith that difficult . ;jf 

t.'.··.~.;.:

1
;:;·::.~.;: .. '. .. ;~.l,_::.

1

J: ..•. 1.:.:,.:n'.·,•· tasl,, Mr KelJy QC made the very best of an inherently unattractive argument. The question is gl' 
·~ wheth~r Officers should have taken it upon themseJy~~ to .~~ :51Jc.h an interpretaifon .. ofilie~ ~{ 

·;~~unc1l'.~.~~~~.:!~· .. " ... ,,, ... "·••'· ·• .. ··· ·· .. • ... ·· ·· · 0
·: ··· · ·· ·· l- ~f 

52:)/I am baffled by the refus~. in a_considered response to 1he letter of 30 Sept~mber, to iake me ,}.· .. _". ;-: 
f matt~ back to members m ~e hgl:t of th~ P~tteson Court decision. J cerurlnly do not suggest t{ · ··.·-j 
,,5 that Jt was necessary . to munediately mv,te the comminee to review its decision. AiJ, '·\ · · 

ass~r~nce that the ~atter wo~d b.e put baclc to the committee in due coJse with a report 
outlnung any matenal changes m circumstances, including the Patteson Cowi decision, tnfore . 

. . .. . , .. , . ... , 
-~ ·:\ ·!··!,, ~/ 
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- - - . ...,;nentlY sensH?ie:/ .).( 
any d · · · J · ants' :Ci, ... - 'd lio.if · :::· 

_ e~mon notzce was issued would have sufficed. The c ai!ll_ r !011 reconsI era :· · · : :: · 
..... s~~gcstton !"as however met with a blank refusal. It may we11 be ~-a !-whether to _do -~o · . . · .. 

~embers will decide to adhere fo their earlier decision, but the decJSl~date jn[onn!lt1on··,m ·.. · .' 
s t -ld be left to them, with the advantage of ?mowing the most up -to : For mese reascws •.· 
re. atwn ~o n~ed, and should not be pre -empted by the defendant's Of1icers: . · · ·, ·: ;. 
this application is allowed. . · :. ~ ,:: 

5 : • f the councj~ · ::·.:; 3· MR VILLAGE: My Lord, J therefore seek an order quashing the resolution °13 and J aJ~o :··. · :· { 
~ated 6 December 200 I to conditionally approve planning application 101poto9 nnine the .· ·:•. 
s:~ek an order quashing the decision of the council of J 6 October 2002 not tp re -dete · . · : .\ 
application for the Capel Energy from Waste incineration application. · .; ,: ( ; . ' ; 

54• MR JUSTICE SULLIVAN: It is the decision of the Head ofLegal Servicef in fact. .: _.;,::. 
I / \ 1,. 

55. MR VILLAGE: Thank you, my Lord. 

56. MR JUSTICE SUL LIV AN: Yes. 

, ., 
I :• ' • ~• 

.. : ·.:} 
··-:'\; 

,l ~ . . .. , 

57. MR VILA GE: My Lord, I also seek an order that the defendant pays the ~laimants'. costs iri .. ,, : : :. ) 
these proceedings, including the costs of the hearing before Davis J, in respect of which costs . . ··: 
were reserved, and I also seek an order that the costs be paid on an indemniV, basis. );\ 

S8. As to the latter point, I have provided my learned friend with an authority~ which_I am ~o~_·. '.: •. '. !·:;/ 
handing to my Lord, which is a Court of Appeal recent authority on th~ principles to be· ·· ·: _:.-~. 
applied .in rnaldng an order under Part 44 of the Civil Procedure Rules Reid Mint:i: v Taylor--: . . i•· :: :. . 

[2002] 2 All ER at page 150. The facts are not important. Halfway down tlie headnote: · : . . ,~:, 

"The judge held that.the applicntion foll within
1
CPR Pt 44, that the cjourt could 

only make an order for indemnity costs under that Part if a party had been guilty 
of a moral lack of probity or conduct deserving of moral condemnetiqn and that 
there be no such conduct on the claimant's part. Accordingly, :the judge 
dismissed the application." 

It was held that: 

"A party could be made subject to an order for indemnity costs under:CPR 44.3 
even though there had been no moral lack of probity or conduct deserving of 
moral condemnation on its part. The discretion under r 44.3 was to bei exercised · 
judicially, in all the circumstances, having regard to the matters refer.red to in 
that provision. It included a discretion to decide whether some or ;a11 of the 
costs awarded should be on a standard or indemnity basis. If costs were 
awarded on an indemnity basis, in many cases there would be sorrie explicit 
expression of disapproval of the way in which the litigation had been c,on,ducted, 
but that would not necessarily be so in every case. Litigation 'could be 
conducted in a way in a way that was unreasonable and which justifie~ an awaid 
of costs on an indemnity basis, but which could not properly be regarded as 
lacking moral probity or deserving moral condemnation." 

If we tum to the judgment at page 156, May LJ, at paragraph 28g said: 

"As the very word 'standard' implies, this will be the normal basis of ~ssment 
where the circumstances do not justify an award on an indemnity basi~. If costs 
are awarded on an h,demnity basis, in many cases there will be some implicit 
eKpression of disapproval oftha way in which the litigation has been c~nducted. 
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MR VILLAGE: No, I wish to make it clear that it is all the proceedings. 

I ,,.,, 

i : \. 

62, 

63. 

MR KELLY, The ,ubnu,sioos th,t you bad ju,! now fl ,elation w0<e reslp<'ted to gn,unds · ·: · ·. c. 
ono ,nd -"'· • . . ' . ' . 

64. MR JUSTICE SULLIVAN, M, Kelly, to save tiJn~ it s,e,u, to me th0r0 is a dlstinclion . 
•-pro • ,nd po~ • the l,tte, of the 30 September. I.!>;1~ made "1'/: Wews about _ the 
oouncil's approach to ~•Jig pr,!'> •!fa'• but I "'!"Id not say that'tliili ,o,ii!octili r<!atiOn 10 
•how·yoO"ilireiprel ilie poHg actu,11Yivi,rntoppedihi lill• ior indemnity ,olt, On the o1htl' 
h,mo, I do - you to exploin to me why you should not have IO bear ind<i.nnil> eosts after 
30 September, bec,wse I simply cannot understand why this matter was not tdken back. 

.._:·. __ ., .. -,.•$'"'"''·"····•" .:• .• --·,.:.· . . ,., ..... · ·.• •·:·'• , .. , .' ........ :• .···· ....... .. 

65. MR KELLY: My Lord, may I refer you to the way in which the matter is put in Reid Mintx v 
Taylm? j - · • • 

66. MRJUSTICESULLJVAN: Yes. 

67. MR KELLY: In particular, the paragraph whlch has been relied upon 2° ; ~nteooe• , •· !Hs in the second ! 

"It costs are awarded on an indemnit b . . . ; 
implicit expression of disapproval oi th:5;~~::Jc~a::s t:re ~ll~e some 
conducted. But I do not think that th' '!I b . e itlgauon ~•as been 
however, relevant 

10 
the esent 1

: w~ ~ nece~ m ~cry case. ! What is, 
conducted in a way which i; unr Pf I al ts ~• 1_1i1g~t!On cWJ readiiy be easona e and which Justifies an awar~ of costs 

. .. 
'•. 

. .. 

'• •' .. 



,,.... 

\ 
I 

i, 
I 

...... 

,... 
I ,, 
I 

!I 
I 

I !1 
I 

I 
,... 

-1 I ' I 

::::} • , I 

-~ :1 

··-

r 

Ii 
\ 

il r-

i I I, 
Ii 

,-
.-. 

i 
i I, 

-· -- --~:---. _:::::::-.- -------..;_:.:;.·~.z.:S ... / 
·,..:...., ... ~.•- ..__ 

2S-t-tou-2CJ02 
FROM TO 901306621587 : 

:,, ''.' 

. 1 be regarded as 
on an mdemnity basis where the conduct could not proper Y i 
lacking moral probity dr deserving moral condemnation." : 

; in relation to the 
My Lord, clearly, one accepts that your Lordship has found to the (;OlltraJ'Y! as alleged in 
arguments which I advanced to my Lord yesterday: in relation to why tll~re iwas, es In my 
the le~e~ of30 September, you will recollect, a fundamental c~ange of circ.?111st:Il · by the· 
subm1ss1on, xny Lord, the fact that your Lordship ~as reJecte_d f!1e vi~w t basis that I 
defendants does not mean that the defendants, in standmg by their VIew, qn ~e in · 
made my submissions to your Lordship yesterday as to why Patteson Co~, m the way 

li. ' · f · stances w . ich they looked at the need issue, did not arise to a fundamental change ;0 _circum . of 
does not mean that it was unreasonable for the defendants to maintain their Ime, ~ubJeCt, . 
course, to hearing your Lordship and deciding one way or another. The fact 1}1at your . 
Lordship has found fimily in favour of the claimants in relation to that matlec does not mean 
that the defendants were unreasonable in adhering to their view, for the rebsons wJl!c~ were 
clearly set out in the letter of 16 October and which were subsequently tkade plain Ill th~ 
skeleton argument: that the defendants simply took a contrary view as to t{ie significance of 
the Patteson Court decision. 1 

, . 

•, 
68. So, my Lord, although your Lordship has expressed his bafflement in relatidn to that decisio~ 

by ~fficers, in my submission, on a rational interpretation and reading of th~ Overview report,. 
which I took your Lordship through with some particular care yesterday aft~rnoon, that was a 
~asonable position on the part of the Officers; and the degree of your Lordphip's bafflement, 

. : 

m my submission, should not interfere with the judgment as to whether or Di'ot the right of the 
defendant to proceed to trial and have that matter detennined should be deal~ with. 

: 
69. Your Lordship will recollect that there was no objection by the defendants tp the introduction· 

of Patteson Court as an additional ground. You did not seek to :resist th~ and you cle~ly 
accepted that that was a matter which was properly dealt with in the condutt of this hearing,• 
even though, by reason of force of circwnstances, it arose at a late date pn relation to the · 
timetabling for this hearing_ i 

I 

70. Your Lordship will also know that, in relation to the other suggested ameqded groµnds, my 
clients were put in particular difficulty, in relation to being in a position to decide whether or. 
not they would have to produce additional evidence, if those additional ~ended grounds 
were to be introduced. j 

71. My Lord, I do not ask you, when you are considering the issue of indemniti costs, in relation 
to the conduct of litigation leading up to this hearing, to bear in mind - - y~ur Lordship says ·. 
that each side has egged the other and your Lordship has clearly followed tl(e correspondence 
in this regard, but.:mY Lord, in my submission, it cannot be suggested tqat the claimants': _ 
conduct of the litigation has been faultless in tenns of the timing of the raising of .amended 
growids, those which were within their control; the production of a skeletonj argument, whicQ 
ought to have been served 21 days in advance of the hearing and was servedJ I think, some ten . 
working days in advance; and the difficulties that that necessarily put my clients in;· and also, 
my Lord, the failure of these claimants ·~and you will have taken on board from Davis J's. 
uncorrected note of his judgment at the application hearing, his remarks in t~lation to the lack 
of the claimants' willingness, the moment they proposed to rely on additional evidence, to . 
make an application to the court for that evidence to be admitted but when th~ were forced .t~ 
make such an application, through the actions of the defendant, they I{roposed that the 
application be heard at this hearing. One of the directions sought was thpt the defendants 

I .. .. , 

.. , \ 

..... . . ,. 

• •• # 

. .. 

. .. 

ought to have previously submitted their defence in relation to the amenqment application' 
points. So, my Lord, in terms of the way litigation has been conducted in advance of this 
hearing, I would ask you not to make a distinction in the conduct of-that litiSation, in terms of l . . J ~ •;. 

·:i:.: .. ../)~ 



,,... 

r 

7 

! he;·.•·.•.·.·· 
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standard · d • · ts an , , · 
d fi d or m emnity costs, between the position of the cJ~nn . costs• : 

72. 

73. 

74. 

e en ants. My Lord. that is what I say as to the principle of indemnit)' i 

MR JUSTICE SULLIVAN: Thank you. : 
I • t t11e MR · · that I resis · 

. ~LL Y: My Lord, may I then come to the detail of the cos!s, 1
~ our Lordship's 

?PP!tcation ofmy l~ed friend that the claimants should have, in the hght 9fY our Lordship 
Judgment, all costs m any event. My Lord, there were four issues upon w~ch )' d two and 
h~rd argument. They were: in relation to ground one policy; in relation ttj gr~un :cenwge 
t~, proximity principle; in relation to ground five; as pleaded, need ·! • t .e p lation to 
point; and, in relation to ground seven Patteson Court My Lord, I note that ID re h in 
ground five and the percentage point y'our Lordship ha's not found one Wct:/ or the ?1 er, 

1 · - · L d hip's own re ation to that position. But your Lordship will recollect. in terms of yof or s 'all 
observations during the course of that argument. of what I submitted to yow. wa~ essenll y ~ 
bad point in relation to that matter, it is not plainly an issue in respect o( which you have 
found in favour of the claimants's claim. So, of the four issues canvassed before yo~r 
Lordship, which_ your Lordship felt the need to hear argument upon, three h~ve been found m 
favour of the claimant. 

My Lord, two issues originally pleaded, in relation to prematurity and ttle Environmen~ 
Impact Assessment concerning the newt population. have not been heard by your Lordship, . 
because you did not think that was necessary for the purpose of making a determination of the 
application, but, in being unheard, you have not had the opportunity ofheru#ig the defendant's 
arguments as to why those were not proper grounds for the claimants to have advanced. In_ 
roy respectful submission. the defendant should not have costs awarded a~ainst them w~en 
your Lordship has not heard argument in relntion to those points. · 

\ . 
75. My Lord, there are then, in a third category, the additional grounds, 5.2 toi6- My Lord, the 

application in relation to the admission of those grounds remains undetenniljled, because your 
Lordship felt it unnecessary to have to deal with that, in the light of your Lo;rdship's•approach 
to the four issues that I have previously indicated; and so, again, on those !matters, not only 
have they not been formally admitted, the defendants have not had the opP,ortunity to argue 
before your Lordship, and, again, the defendants should not have cost awru;ded against them 
in respect of those matters. ' 

l 
76. My Lord. to award costs against the defendant in relation to the second anli thh'd categories 

that I have mentioned would be equivalent to finding in favour of the clhimants on 'tho~ 
grounds, when the defendants have had no opportunity to be heard upon ~ose grounds, and 
that cannot, in my submission, be either fair or proportionate: to award costs to the claimants 
• fth I tn respect o em. ;; ; 

77. So, my Lord, as far as your Lordship has found in favour of the claimanti so far _as I hav~ 
indicated - - clearly, in relation to those matters, the claimants are entitled ~o their costs. 1n · 
relation to the undetermined issues, whether they be judicial grounds, whether they· be the 
grounds which your Lordship did not need to here arguments about, the Flaimants, in my 
submission, should bear their own costs because it would be unfair to order that the 
defendants pay those costs. : 

78. 
I 

My Lord, may I just set out briefly, in my submission, the elements of th~ order for costs;, 

• I: 

..• 
,:,::: .. , . 
. ·.: 

which, in my submission. would be fair; and, my Lord, I had the opportuni}y, because I was 
telephoned by my learned friend during the course of today, to indicate to him that this is the 
way in which, as I have already begun and will continue, I intended to put t~e matter of co.sts 
before your Lordship. He is fully apprised. My Lorq, J W~>Uld firstly submit that each side, .. .,_ 

I •:: •• /?f 

-1!_~ ... _, 

----. ----- ------ ---------- --.,-.•=-c 
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--- , rklsons _that I ~c1:-v.e:"<:'>· 
h . ues for me '1- 1 • . t t ... , 

s. ould ~car its own costs on the undetennined grounds or 155 
01 Lor4, the c iiirnrui ~ • 0 ' · _::. :. · 

given: either unheard and/or not admitted into evidence .. Sacon~ly, la~on tq which f.hey_hJt .·.· :.,' 
have the costs of the hearing itself proportionate to the issues ~n re bee~ (aised. Tbtr r~ · · 
been successful: in other words three out of the four issues whlcb ba'VCd 011 which they were . 
my Lord, the claimants to have 

1

the costs ~~ to the h_eari~g on th0 _gro~o s mi Lord. t!Iere were_ .. : 
su~c.essful as a proportion of the issues ongmally raised in th~ claun, dr _ I- there were iy.,o 
ongmally six grounds of claim; they have been successful m respect J essful on those 
grounds dealing which proximity which fall into one issue, but they were 

5 
ic· own costs in 

wqich I have already indicated. Fourthly, my Lord, the claim~ts to be~ e:.n costs of the 
respect of the undetermined additional grounds. Finally, each side bears 

1
~ 

0 
. . · ~ 

application hearing before Davis J. : .. ·.{ 
9 · ·t; ·s plain that iM · . · · ,; 

7 . I would ref er you to the transcript, which your Lordship has, whe~m J •
1 ! 1 for ' .' · ·: : .. 

learn
7
d )udge was clearly not impressed by the cl~i_mants' ~onduct m faifmg to ~P: ~ bis .. ' ·. ·, · 

penmss1on when they sought to introduce the additional evidence by M'li Cowley th ·ar" . · .: . 
original witness statement 1 - • and he indicated that the matter was to tje left to e m d · · •· .. 
~~ng, b~t it is, in my submission, quite plain, from the views w~ch be e~pressed, m~ Lor ; 
m his findings on the application, that, had it been left to the heanng date 1* If, ~e woi_dd :' . 
have been proposing to admit those additional grounds because of the difficulties in which e 
defendants would have been put, because they would not have had the oppo~ty to pracl:e 
the evidence to address them. That was because of the retrospective point ~ the nature of e 

. ,. 
.. 

. . • .. , ... ,. 
.. ... 

order. ·. •:,. {: 

80. Bearing those points in mind, in my submission, that would be a fair an4 proport.ionate .t9: ·.·; -'.{ 
approach cost; and I remind yow: Lordship, if your Lordship needs remindirlg, in tenns of ~e , . :' ; · ·· \ 
cowt's discretion under the Civil Procedure Rules, they are set out at - - l · :· . :·} 

\ I ', ••• 1::,,,. 

81. MR JUSTICE SULLIVAN: l do not need reminding. Thank you. Mr Villa~e, apartfroJ!I the: .. : ·. ,-.:· !: 
proposition that each side s!fouJd"6eafits'bwii"'cosl:sili front of Davis J, 1 a$ bound to say, it . ·:. '\ 
seems to me, that that application on both sides was frankly pretty much of'.a nonsense. I do· .' :. ·;·: 
not need to trouble you about anything else, but do you want to make a pointlabout tliat? · · ; · 

82: MR VILLAGE: I would because, in fairness to Mr Strachan - - Mr Strach4n, I do not think;'· · 
would forgive me ifl did not. I . l 

83. MR JUSTICE SULUV AN: I am not suggesting that anything he said was!a nonsense; I am 

... 
•. ' . ·., 

·. :.;. 
•,; , ., 

,, .. , 

. ,· 

just saying that it was a nonsense - - the whole thing, really, ! · , 
I • • ' \, 

84. MR VILLAGE: If I may just say something about the hearing before D~vis J. It' was .an :· . :'.~-
application which w.as simply bound to go off half -cocked. It was given a o,ne hour·estimate. :: : ·~:· 
We were given virtually no notice of the hearing at all. Mr Strachan phoried Mr Kelly and • ' • :: 
told him that it was hopeless and that one hour was not sufficient. As soo,n as they wall<:~d . .:.:. 
into court, that is exactly what the judge said. : . ' . . 

I • • • , 

85. Mr KelJy was, effectively, complaining that we were raising issues by way of amendtnent and ... • '.::,'?: 
that he needed time to call evidence to deal with them. I make the fo1Jowin$ points .. First, in· . ·. •· · · ';>;: 
tenns of amendments to claims, it is quite clear under the rules, paragraph 1 ~. l of the Practice ·· · .'. 
Direction, that one must give notice to the other side seven clear days befo~ the hearing. In· . · 
this case they have had almost four weeks' notice now. We gave notice onj14 October. ~ 
rules do not provide that we have to get pennission and, therefore, the defendant's point was 
completely misconceived to that extent. But, in any event, as the last ~a."agraph of Mr 
Phillips' statement makes clear, they were always going to be protected, in ttpms of prejudi~~• . 
if they had presented the evidence - - no -one was saying "you have go~ to produce mis . . . , .: :,. ' .-·. ;:.\/'.{J; 

. \ ~ :: ~- -.::::. 
1 4 ,~ • ~ 
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evidence", but the c ---- - n rdtected in costs, if, .:: 
they Were ultimaiet OUld always have produced the evidenc~ and bee / 16te rubbish from: .. : ., ,: 
beginning to d Y successful. This point about prejudice was a 50 6 d in those : • 

86. 

circumstances e~ · They should have brought rhe evidence !o the coilt. : 'had been · 
successful · d, ey Would have been entirely entitled to their costs, .1 ey . in ue course, ! 

: 
Our approach was th · ~ · d • be wouM· : 
be apprised of all the correct approach: make the application before the tr1~1 JU ge, 

1 
the' • 

adm. · • . e facts. Mr Kelly's approach was to rush off to ¢e court, as ' m1strauve court to deal •th . , than hour -
- O)l an b · • . \Vt an apphcation which was bound to take more an 

yh asis, Jt was gomg to take about a day for a judge to read into it If:that is the corr<;ct 
Taph:r,roac 1he administrative coun would be awash with such applicati~ns for adjournment~. · 

e correct approach 't • , •L..· • ourt I 
sub • . - -

1 1
s a matter of important principle in the adm1r,1stratJve c . , . 

. mtt, ~y Lo
rd 

- - is that one should make that application to the trial juage - - obviously give notice under the pract· d" • · ~ b ·11 be 
able t . . ice irection - - who is obviously apprised of th~ iacts; e WJ 

. 

0 

~eal With it. We told the other side that their application befure Davis J · was 
~ISconceived. An hour was hopeless. What happened'? It all went off halr-eocked. I hiive 0 

say, I ~ave not seen the transcript of what Davis J said but I do not ac<!ept that what my 
learned ~e~d t~ld you is a completely accurate version ~f events; certainjy, Mr Vaughan

1
s · 

~
01

!ection JS different, but I run not sure that matters. All I would say is it is a matter of 
Pnnciple. It was an application which was bound to, and plainly did, go off~alf-cocked. 

•'•:· 

•, • 

87. MR JUSTICE SULL!V AN: Thank you vecy much. The o,der of the /court is that the ._ 
resol~bon _m December 200 l 1s quashed. The decision of !he Head of Legal Services, · 
contained 

10 
the letter of 16 October 2002, not to take the matter bacl9 to committee is · quashed. . .. 

,•,, 

88. . 
As far as costs are_ concerned! haying read the judgme11_t of Davis J in draft, r/ am satisfied that, . 
so far as that particular heanng 1s concerned, each side should bear its o;J costs. As far as 
the remainder of proceedings are concerned, I do not accept Mr Kelly QC'k submission that 
there should be some son of apportionment as between the various issues. it is_pelfectly trµe 

.}hat~~e ~laimants have not been invited to advance arguments in respect oi'knumberoftheir" 

;:;:i~i!~§iSi:~:~~r~:t:::i~;::;~ ~: 
· ::~~,~~~'. -L do ~!',~J~. w.fu:'..~ -~X.~h.9~W.Q.~.Penalised .by-reason ofth~.$~~g~.<>f~_e_ir _~ u 

pnnc1pal pomts. Moreover, I bear in mind the fact that the fact that they did ;not have to argue 
the subsidiary points means that we probably saved at least a day of submi~sions in court. I 
consider that the proper order is that, subject to the exception for the hearir~g before Davis J, · 
the defendant should pay the whole of the claimants' costs. · 

r•.- ,·,. _. - , _. _ .. ; (;,"i 

89. That leaves the qu~tion as to whether they should be paid upon a standard oi indemnity basis. 
I have just given a iengtby judgment and, in view of the lateness of the hour, !I do not intend to 
repeat the observations which were contained in that judgment. It wiU bd evident to those 

~~~':-ll!tt.;;.i~~r£~ J~~;t;,r;:~-t~~~~f O:i'.:~:-
other than a standard 'basis for .. assessing costs would be appropriate up Ito the claimfll!ts' 
solicitor's letter of 30 September. However. I am quite satisfied that ther~~r it was :Vh?lly 
unreasonable of the Council Officers not to take the matter back. to conup.ittee. J~srs.. a -o 

hearing that simply . should m-1! havt! ~ci:u,red .. _I. guite understand and ap11reciate Mr Kelly 

. •' 

., , ... , . . : ::, 

,.,.-QC's point that the rriere fact that someone talces a contrary _vie~ ~o~ th~t[expressed by the 
claimants does not mean, nec~ssarily, that they ~ conductmg hti~~tion 1~ an um-eason:~e 
way. However, I am satisfied ~b~J -:thp response m that letter was m~~. ~re._isonab:: afte; ~ there,:,.ore it would be wron~ Jo nenrive the claimants of their costs on an tndfmntty bas 

., • ... r- .F . h Id be taken back to they had made the perf9~J// $ensible suggesllon that the matter_.s_ou 
1 

- .. :• .. : '._\ 

.. :_:· .~::.'.: __ :·>~·~;.{ 
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tern~er, the dcfcnf1ant. • · · 

So, after 30 ep : . . . n 
~0mmittcc in the Jight of th~ Patteson. Court decisio · 
18 to pay tlte costs on an indc;mnity basis. 

I -

90. ls there anything else? / xier to-assist th~ -
• • 0unsel draW up tbe 11 

· 
91. MR VILLAGE: My Lord, may I suggest that Junior c , ' ' : . 

associate. , 

92. MRJUSTICESULLJVAN: Thatwouldbevezyhclpfu],1amsure. i . ea1 . .:_; . 
.. . est edniss1on.10 ~PP • · . ,:'. ·-;:-

93. MR.KELLY: My Lord, I have one other matter. My L?rd 1 :equ d t die first iP,St8Ilce, I · , .. : 
under rules 52(4). page 1087. That deals with the appellant 5 notice 8:; '. g particularly to the · .· ... 
apply to your Lordship for permission to appeal. The reason I am~ errm t1 which you have ' . :. 
appellant's notice is that your Lordship has referred t~ a lengtby JUdgmen ht in the event of · ·· 
delivered this afternoon and, in my submission, to assist the Court of Appdfi th Court of 
the appeal, it would be helpful. for the framing of the gro~,ds__of appeal ~df:;: Jo~ging the. 
AppeaJ, to have sight of the transcript of your Lordships JUd~ent ; be directed by . 
appellant's notice. The appellant's notice must be filed at such penod as m\ Y f h d cision . 
the lower court or, where the court makes no direction, 14 days after the da, ~ 0 t ~a es after · 
of the lower court that the appellant wishes to appeal. What I would see~ 15 14 Y . 
receipt of the transcript - - i 

94. MR JUSTICE SULLIVAN: The approved judgment. 
.. ... . ' ' .... 

95. MR KELLY: - - in order to give a reason time for that to be taken on b¥ and f0 nn tbe · ·. · ;/i 
basis of the appeal. My Lord, if that is likely to lead to resistance or YOUf Lordship-needs · · · . •~:-·· 

•. 
further persuasion, I would l;lddress you further upon that. i · · :./ 

\ ; . .'-··. 

96. MR JUSTICE SULLN AN: I do not need further persuasion. So far as Mr Village QC is, ··: :' 
concerned, he can be told that resistance is useless. Well, I can see he is not tesisting. : · .,";.· 

I ,. 
97. MR KELLY: My Lord. what 1 ask is that your Lordship directs that the pe~oo within whfo~ 

the notice of appeal should be made • - ! 

98. THE JUDGE: 1 am perfectly happy to do that if I do give permission to a,bpeal, but I think. 
you will have to persuade me that it is right for me to give you permission to appeal. ·On the .. 
other hand. I am perfectly happy, as a procedural matter, ifl .refuse you ~ssion to appeal,· 
to extend the time within which you can ask the Court of Appeal to 14 day;s after receipt of· 
the .final version of the transcript. 

99. 
. . 

MR KELLY: W~ need the additional 14 days to ask their permission 16 appeal, if yoUE 
Lordship were to refuse me permission to appea1. l · 

I 

100. THE JUDGE: Yes. That would seem 10 be the sensible way to do it Othtjiwise, if I refuse 
you, you would have rush off to the Court of Appeal without a proper 1Ianseript an~ without 
being able to fonnulate grounds and so on. By all means now try to persuadb me to give you 
permission to appeal. ! . 

101. MR KELLY: My Lord, it is for this reason: it is because of the importance otyour Lordship's 

-;• : •.: .. ;,;I' 
• I ' 4 . .. . 

•'. : . ... 
·,. . .~ .. . ' 

.:· . -:· 

.. ,, . .. . .... 
. -.:·\ 

•> ... 

. ... . ·:· . .... .. . : 
·•.'•' 

.:•.! ... 
decision, in respect of the administration of waste planning in the county adq particularly_ in : 
respect of the application of policies in the adopted Waste Local Piao; the 'WPlication of the 
proximity principle to applications made which affect the Waste Local Plan; ~d, in respect of 
the appropriate assessment of need for Energy from Waste, relative to tJie provision of· 
landfill, which are aJI matters affected by your Lordship's decision, particplarly, my Lor~ . • : .'· ::,' 

! -<t·:)t~ 
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. ; e resolution ~d.. _::, ' ·: \ 

--- . de .in quasbi:°~ fP. reJation to the•,·. . : ;:: 
?eca~e tl1e effect of the orders which yow- Lord:hlP has rnasider its pos1t1oq !11 

tion to that. : ·· , '· 
1fnot m actually requiring the committee forthWJth to recon_ t give con~idera J ask for· · .. ·, : 
application, at least, before any pennission is issued, having .

0 
the reasqn wbY · · ., : 

matter - - that it does so on a proper basis. My Lord tbat 
15 I · , ,: .. , . 

pennission to appeal. I u · .: . ). 
t n~d to trouble yo , .:·:·· 

I 02. MR JUSTICE SULLJV AN: Thank you very much. Mr Villa¥e,_ I do no ea1 whatever vieW , '{ 
on that ! -~ -~~~s~ed -~~t. it ,"".o~l~ n~~- be _ri~t_ ~~ ~rant,P.e~.1~~

1
.
0

~ .~?.~!1s.lb~i'ind to go back ,. • 
may be•faRen on fie first two grounds, 1t seems to me that this nppl~catio fl cts of this case. It 
to the committee, in any event, under the third ITTQUnd on the particular a : 
very much turns on its particular facts under ground three. ! 

- dlthe period within• 
103. However, what I am perfectly happy to do, ifl am able to do so, JS to ext en i C urt of APPeal 

which Mr Kelly QC may make an application for pe~ssi011 to_ a~peal to th~ ? 1 think, is. 
to one of 14 days after receipt of the approved transcnpt ofth1s Ju~gment, :Which, 
perfectly sensible because it wiU enable proper consideration to be given to ~e matter. 

104. MR KELLY: I am very much obliged to your Lordship. 

105. MR JUSTICE SULLIVAN: Thank you all very much. 
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ciBl[p)®i Vll{C~(Q)lry {C(Q)lU]j(d] lhlcei[Pl ~~ 8Jii 
~mo March 6, 2009 CamRaign UP-dates 

c · . . f Capel and ampa1gners celebrate a comprehensive victory or 
the Capel Action Group 

At the High Court on Thursday 5 March 2009 Mr Justice Collins 

formally allowed Capel Parish Council's claims and ordered that: 

0 

All three planning permissions be quashed. 
0 

The relevant references to the Clockhouse Brickworks site be 

deleted from the adopted Waste Plan - the other sites are 
retained. 
0 

Permission to appeal to the Court of Appeal be refused. Surrey 

County Council has 14 days within which to renew its application 

for permission to appeal to the Court of Appeal. 
0 

Surrey County Council make an interim payment of £100,000 

within 14 days in respect of Capel Parish Council's legal fees. 

This is a comprehensive victory. It removes the Clockhouse 

Brickworks site from both policy WD5 (thermal treatment facilities) 

and policy WD2 (other waste management facilities) in the.adopted 

Waste Plan. This means that there is no policy support, within the 

Waste Plan, for waste management facilities· on the Clockhouse 
Brickworks site. 

The full decision is available to download as a .gdf file 

Key points from the judgement, handed down on 5 March 2009 
include: 

0 The inspectors, appointed to examine the Waste Plan, 

committed an error of law in assuming the Waste Plan to be 

sound which tainted their whole ?PProach to the Clockhouse 

l1\tps:j/uxwin.org.uk/2009i03/06/capol-victory-could-h91p-us•·.cslli 
11/10/2020, 18:13 
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Brickworks site. . ·t pr,•nciple" was 
o r I 11prox1mt Y he inspectors' approach to t 1e 

flawed . t,·ces should 
· t ircraft var • Concerns about the health nsks ,ram a 

have been properly considered by the inspectors. . 
1 

• Concerns about potential traffic problems and potent/a 

solutions around access to the site should have been 
. . • d b,11 t/1e inspectors. mdependently tested and ad;ud1cate upon )' 

• k k a greenfield • The correct status of Clockhouse Bnc wor. s as 

site should have been taken into account by the 1i1spectors. 
· · d ut • No assessment of nature conservation had been carne O · 

The Capel Action Group's pr~ss release declares: 

This represents both a comprehensive and just outcome for the 

people of Capel. The village has been blighted with the prospect 

of a mass-bum incinerator for 10 years and residents have 

worked tirelessly over that time to defeat Surrey County 

Council's ill-conceived intentions. The County Council has now 

been defeated twice in the High Court and its approach to 

planning once again has been found to be terminally flawed The 

County Council will have wasted hundreds of thousands of. 
pounds of public funds in defending Capel Parish Council's 

claims and shou/d squander no more. Given the strength of the 

Judgement a second attempt to seek leave to appeal will lead to 
a further substantial waste of public funds. County Councillors 
should not allow this to happen. 

T,his decision gives hope to those campaigning against 

incineration and for better, more sustainable methods of waste 
management around the country. 

Neil Pitcairn, UKWIN Treasurer and campaign activi~t explains: 

From what I've read so far of the judgement there are 

11 t t m, :/ f d k \':in .-:i rg . u k/2 00 9i0 3/06/ca pe I -victo ry-cou Id•· help~ us ~al I/ 
1111 012020. 1e:13 
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· · of the tu,)c1 . , t· . , evaluation arnenta/ weaknesses m the In spec 01 5 

Surrey Waste Plan /SWP). The presumption of soundness . 
thioughout, and the failure to question whethet mcm . . . . · · erat1on 1s 8 

Viable option in Surrey at all. This means that any approval of 
Trurnps Fann without a re-examination of the SWP would be 
pretty shaky. 

The following excerpts from the decision may be of interest to many 
campaigners: 

It is recognised that there is a hierarchY, as it were, of methods 

of dealing with waste. These, in order of desirability, are re-use 

of material, recycling and composting, generation of energy and 

disposal. It is perhaps obvious that incineration will merely be 

a form of disposal unless its main purpose is the production 

of energy. Thus in order to place it above disposal in the 

hierarchy, there must be an ability to generate energy from 
whatever development may be permitted. 

There is a [planning] condition that the land must be returned to 

its state prior to any development. That condition means that it 

is to be treated as a Greenfield site and it is upon that part of 

the site that it is proposed that an incinerator be built. 

.. .in the context of this case where it was accepted that 

Clockhouse Brickworks was by no means ideal - quite the 

contrary since an incinerator on a Greenfield site in the 

countryside was obviously likely to be regarded as an 

undesirable development- the inspectors' consideration 

should have required a rigorous examination of any suggested 

alternative sites and of whether in reality an incinerator 
alternative to landfill was achievable. 

[Surrey County Council's solicitor] Mr Drabble submitted that the 

evidence before the inspectors from the sec showed that there 

111: p s:.'/uk ·,•:in. o rg. u k/2 0 0 8i0 3/06/ cape I• vict o ry-cou Id-help.us-all/ 

\ . ..___ ________ _ 
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hac/ / . I 9n informed 
)een a substantial exercise earned out to ma <e c 

ass / · / were essment of suitable sites and to reject those W 7ic 7 

Unsuitable. That may be so, but the inspectors were not 
enti"i:led to assume that that had been done correctly, 
particularly where the evidence given on behalf of the 
claimant questioned on plausible grounds whether the 
exercises had indeed been satisfactory. 

lncinera,:ion is capable of amounting to recovery but only if 
the generation of energy is the primary purpose of the 
incineration. . 

And finally: 

· The inclusion of Clockhouse Brickworks in WD2 arid WD5 must 

be quashed. I am aware that this may affect the overall validity of 

the SWP particularly as the inspectors' view was that the sites 

proposed were only just sufficient to meet the waste 

management needs, especially as most were in the Green belt 

and so subject to the usual planning constraints applicable to 

any development in the Green Belt However, subject to any 

arguments counsel may wish to raise, I think that the 

consequential effect of quashing is a matter for sec tc{ deal with 

as it thinks appropriate. 

Previous Anger over Newcastle Council consultant's pro

incineration bias 

ll t t ;,s: / /uk win. 0 rg. u k/2 o 09 /03i06/ca pr, I - vic.1 ory-could-h~ Ip· us· ai 1/ 
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