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THE LAW COMMISSION - HOW WE CONSULT

About the Law Commission: The Law Commission was set up by section 1 of the Law
Commissions Act 1965 for the purpose of promoting the reform of the law. The Law
Commissioners are: The Rt Hon Lord Justice Green, Chair, Professor Sarah Green,
Professor Nicholas Hopkins, Professor Penney Lewis, and Nicholas Paines KC. The Chief
Executives are Joanna Otterburn and Stephanie Hack.

Topic of this consultation: We are conducting a review of the law, guidance, and practice
relating to the trial process in prosecutions of sexual offences and considering the need for
reform in order to increase the understanding of consent and sexual harm and improve the
treatment of victims while ensuring that accused persons receive a fair trial.

Geographical scope: This consultation applies to the law of England and Wales.

Duration of the consultation: We invite responses from 23 May 2023 to 29 September 2023.

Responses to the consultation may be submitted using an online form at:
https://consult.justice.gov.uk/law-commission/evidence-in-sexual-offences. Where possible, it would
be helpful if this form was used.

Alternatively, comments may be sent:

By email to evidence.rasso@lawcommission.gov.uk
OR
By post to Evidence in Sexual Offences Prosecutions Team, Law Commission, 1st Floor,

Tower, 52 Queen Anne’s Gate, London, SW1H 9AG.

If you send your comments by post, it would be helpful if, whenever possible, you could also send
them by email.

Availability of materials: The consultation paper is available on our website at
https://www.lawcom.gov.uk/project/evidence-in-sexual-offence-
prosecutions/https://www.lawcom.gov.uk/project/weddings/.

We are committed to providing accessible publications. If you require this consultation paper
to be made available in a different format please email
evidence.rasso@lawcommission.gov.uk mailto:weddings@lawcommisison.gov.ukor call 020
3334 0200.

After the consultation: We will analyse the responses to the consultation, which will inform
our final recommendations for reform to Government, which we will publish in a report.

Consultation Principles: The Law Commission follows the Consultation Principles set out
by the Cabinet Office, which provide guidance on type and scale of consultation, duration,
timing, accessibility and transparency. The Principles are available on the Cabinet Office
website at: https://www.gov.uk/government/publications/consultation-principles-guidance.
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Information provided to the Law Commission: We aim to be transparent in our decision-
making, and to explain the basis on which we have reached conclusions. We may publish or
disclose information you provide in response to Law Commission papers, including personal
information. For example, we may publish an extract of your response in Law Commission
publications, or publish the response itself. We may also share responses with Government.
Additionally, we may be required to disclose the information, such as in accordance with the
Freedom of Information Act 2000. We will process your personal data in accordance with the
General Data Protection Regulation.

Consultation responses are most effective where we are able to report which consultees
responded to us, and what they said. You may want your response to be anonymous, for
example because it contains sensitive information about you or your family, or because you
are worried about other people knowing what you have said to us. If you ask us to treat your
response anonymously, we may refer to what you say in your response, but will not reveal
that the information came from you.

Alternatively, if you consider that it is necessary for all or some of the information that you
provide to be treated as confidential and so neither published nor disclosed, please contact
us before sending it. Please limit the confidential material to the minimum, clearly identify it
and explain why you want it to be confidential. We cannot guarantee that confidentiality can
be maintained in all circumstances and an automatic disclaimer generated by your IT system
will not be regarded as binding on the Law Commission.

We list who responded to our consultations in our reports. If your response is anonymous we
will not include your name in the list unless you have given us permission to do so. If you
provide a confidential response your name will appear in that list.

Further information about how we handle data is available at:
https://www.lawcom.gov.uk/document/handling-datal/.

Any queries about the contents of this Privacy Notice can be directed to:
enquiries@lawcommission.gov.uk.
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Glossary

This is not an exhaustive comprehensive glossary of terms relating to evidence in sexual
offence prosecutions, nor is it a glossary of legal terms. It includes only terms related to
evidence in sexual offences prosecutions that have been used throughout this consultation
paper and defines them as they are commonly understood.

Achieving Best Evidence (“ABE”) interview

An ABE interview is a video-recorded interview with a vulnerable and/or intimidated witness,
conducted by the police, which follows trauma-informed guidance about the approach
adopted. It is intended that this video will be played at trial and will be the witness’ evidence
in chief.

Acquittal
An acquittal is a formal finding by a court that a person accused of a crime is not guilty.
Adduce (evidence)

To adduce evidence is to present it for consideration by the court. This includes oral
testimony from a witness. If a party adduces a document, it means they are using the
document in court as evidence.

Admissible (evidence)
Admissible evidence is evidence that may be used in the trial.
Adversarial

The model used for conducting criminal proceedings in England and Wales is referred to as
adversarial. This means that the prosecution and defence are opposing parties. They each
investigate and present their case, evidence and legal argument to the court and contest
each other’s case, with the judge overseeing the fairness of the proceedings and the jury
deciding whether, on the facts, the defendant is guilty or not guilty.

Advocate

An advocate is a person who is professionally qualified to advise and represent another
person in court.

Barrister

A lawyer who generally specialises in advocacy and representing clients in court. Barristers
are also called counsel.
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Charge

The crime that the defendant is formally accused of committing. Once the defendant has
been charged, court proceedings can start.

Complainant

A person who makes a formal complaint that an offence has been committed against them.
They will usually act as the prosecution’s witness in the trial process.

Conviction
Conviction is a formal finding made by a court that a person accused of a crime is guilty.
Credibility

Credibility refers to an assessment of whether a witness is telling the truth and is honest and
whether a witness is reliable and is accurate in their description of an event.

Criminal Cases Review Commission (“CCRC”)

The CCRC is the statutory body responsible for investigating alleged miscarriages of justice
in England, Wales and Northern Ireland.

Criminal Injuries Compensation Authority (“CICA”)

The CICA is a government agency which awards compensation to individuals who have
sustained physical or psychological injury directly attributable to them being a victim of a
violent crime. The CICA awards compensation to claimants who meet the criteria set out in
the Criminal Injuries Compensation Scheme 2012 (“the CIC Scheme”).

Criminal Practice Directions (“CrPD”)

The CrPD are issued by the Lord Chief Justice and act as a supplement to the Criminal
Procedure Rules and govern the practice and procedure in all criminal courts.

Criminal Procedure Rules (“CrPR”)
The CrPR, alongside the CrPD, are rules about court procedure in criminal proceedings.
Cross-examination

Cross-examination is the questioning of a witness by another party during a trial, which takes
place after examination in chief

Crown Court Compendium

The Compendium provides guidance to judges from the Judicial College on directing the jury
and sentencing in Crown Court trials. It also contains some suggestions in relation to
practical matters including jury management.
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Crown Prosecution Service (“CPS”)

The CPS is the body which is generally responsible for prosecuting sexual offences in
England and Wales, after an investigation by the police.

Defence

The defence refers to the team of lawyers that represent the defendant in criminal
proceedings.

Defendant

A person formally charged with committing a criminal offence.
Directions (see Judicial directions)

Discharge (a juror/the jury)

Discharging is the process by which a judge can release one or more jurors or the whole jury
from that period of jury duty. It means that the juror(s), or whole jury, no longer hear the rest
of the case.

Disclosure

The process by which material held by the prosecution is provided to the defence. Material
disclosed to the defence includes evidence the prosecution rely on to prove their case and
unused material that meets the test for disclosure. (See also, unused material.)

European Convention on Human Rights (“ECHR”)

The ECHR is an international treaty between the states of the Council of Europe which
protects the human rights of people in these countries. The UK helped draft the ECHR and
was among the first states to ratify it in 1951.

European Court of Human Rights (“ECtHR?”)

The ECtHR is an international court which rules on individual or state applications regarding
possible violations of the rights set out in the ECHR.

Enhanced relevance

An enhanced relevance test for admissibility is one that requires that evidence is more than
simply relevant. It may require, for example, that the probative value of the evidence
outweighs its prejudicial effect, or that evidence has significant weight, often referred to as
substantial probative value.

Examination in chief

Examination in chief is the questioning of a witness by the party that called the withess. The
resulting evidence is referred to as the witness’ evidence in chief.
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Expert evidence

Expert evidence refers to an expert witness giving evidence on any admissible matter which
calls for expertise and which they are qualified to provide.

Ground Rules Hearing (“GRH”)

A GRH is a pre-trial hearing which takes place so that a judge can make directions to
facilitate the appropriate treatment and effective participation of a withess or defendant. They
are more commonly used for withesses and defendants who are considered vulnerable, for
example, because they have a communication need. They set ground rules about the
manner and lines of questioning to be used at trial.

Independent Sexual Violence Adviser (“ISVA”)

An ISVA provides emotional support and guidance for anyone who has experienced sexual
violence at any point in their lives. They also provide information and support through the
criminal justice process.

Interlocutory

This term refers to a decision, appeal, or hearing which is to be made or conducted before
the trial is concluded and the verdict is given.

Intermediary

An intermediary is an independent communications specialist appointed to facilitate
communication with a witness or a defendant, including when they give their evidence to the
police or the court. An intermediary approved by the Ministry of Justice and instructed to
assist a prosecution witness is referred to as a Registered Intermediary (“RI”).

Judicial College

The Judicial College provides training for judges and produces the Crown Court
Compendium.

Judicial directions

In a Crown Court trial, judges give directions to the jury on matters of law, which the jury
must apply to their determination of the facts.

Jurisdiction

Jurisdiction refers to the extent of a court’s legal authority or power to hear a case. It also
refers to the geographical area in which a legal system operates and its laws are enforced.

Law Commission

The Law Commission is a statutory independent body that is required to keep the law in
England and Wales under review and recommend reform where it is needed.
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Legal Aid

Legal aid is the provision of state funding for the costs of legal advice, assistance and
representation.

Legal Professional Privilege (“LPP”)

Legal professional privilege attaches to confidential communications between a client and
their lawyer for the purpose of seeking or providing legal advice. It also arises in relation to
confidential communications between client, lawyer and third parties for the purpose of
seeking information or advice in relation to contemplated litigation. Unless the client
expressly agrees to waive privilege, disclosure of communications protected by LPP is
generally prohibited.

National Police Chiefs’ Council (“NPCC”)
Body comprised of leads of UK police forces which develops policy and strategy in policing.
Plea and Trial Preparation Hearing (“PTPH”)

The first hearing in the Crown Court is called the PTPH. At this hearing, the defendant is
asked if they plead guilty or not guilty. Where a not guilty plea is entered, the court gives
directions about various matters including the date of the trial, the service of prosecution and
defence evidence and the use of special measures.

Practitioner

A person who has a professional role and participates in the court process. This could
include barristers, solicitors, court officials, interpreters, registered intermediaries and other
associated professionals.

Prejudicial effect

The prejudicial effect of relevant evidence refers to any undue or disproportionate weight it
may carry in influencing a jury’s finding of fact.

Preparatory hearing

A pre-trial hearing ordered by the judge in complex, lengthy or serious cases to identify legal
issues necessary to manage the trial or to assist jurors with their understanding of the case.
With permission, both the prosecution and defence may appeal the judge’s decision in a
preparatory hearing to the Court of Appeal.

Pre-trial hearing
A hearing that takes place prior to the trial.
Probative value

The probative value of relevant evidence refers to the weight it carries in proving or
disproving a fact.
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Prosecution

The institution and conducting of legal proceedings, usually on behalf of the state, against
the defendant in relation to a criminal charge.

Public Interest Immunity (“PII”)

Public interest immunity may be claimed by the prosecution in relation to material which, if
disclosed, will give rise to a real risk of serious prejudice to an important public interest. This
material may only be disclosed to the defence where the court concludes that the interests of
the defence outweigh the public interest in withholding it.

Rape and Serious Sexual Offences (“RASSO”)

RASSO is an acronym for Rape and Serious Sexual Offences. It is not a legal category and
there is no agreed definition of RASSO across the criminal justice system. However, itis a
commonly used practical term.

Re-examination

The further questioning of a witness by the party that called the witness to clarify any matters
that arose in cross-examination.

Relevance

Evidence will be relevant if assists in proving or disproving a fact that is in issue in the trial.
This is sometimes called simple relevance and is distinct from enhanced relevance. Only
relevant evidence is admissible. (See also, admissible, probative value, prejudicial effect.)

Sexual Behaviour Evidence (“SBE”)

Evidence that relates to the complainant’s sexual behaviour or questioning the complainant
about their sexual behaviour. It is also sometimes referred to as sexual history evidence.

Sexual Violence Complainants’ Advocate (“SVCA”)

Between 2018 and 2020, a pilot Sexual Violence Complainants’ Advocate scheme was
conducted in Northumbria using local specialist solicitors to provide free legal advice and
support to adult rape complainants on certain issues.

Stakeholder

The Law Commission uses this as an umbrella term to refer to any person or entity affected
by, or simply interested in, a project. This includes, for example, individuals,

charities, campaigning groups, think-tanks, academics, lawyers, and professional
associations. It also includes bodies and individuals that are associated with the state, such
as government departments, independent statutory bodies or appointees, police,
prosecutors, parliamentarians, as well as courts, tribunals and the judiciary.
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Suspect

A person suspected by the police of involvement in a criminal offence, who is not yet
charged.

Testimony

Testimony refers to a spoken or written statement given by a witness called by one of the
parties to give evidence.

Third party

This is a generic legal term used to describe an individual who is not directly related to a
legal proceeding and is not a party to the proceeding but is nevertheless affected by it.

Third-party material or records

This refers to materials or personal records that are held by a person, organisation or
government department other than the investigator or prosecutor.

Twin myths

The twin myths are the misconceptions that the complainant’s sexual experience with the
defendant or others makes it more likely that the complainant consented to the alleged
assault and makes the complainant a less credible withess.

Unused material

Unused material is material held by police because it may be relevant to their investigation,
which is not relied on by the prosecution to prove the case against the defendant. Unused
material will meet the test for disclosure to the defence under section 3(1) of the Criminal
Procedure and Investigations Act 1996, where it “might reasonably be considered capable of
undermining the case for the prosecution ... or of assisting the case for the [defendant].”
(See also, disclosure.)

VAWG

An acronym for violence against women and girls.

Verdict

A decision at the end of a trial as to whether the defendant is guilty or not guilty.
Victim

A person against whom an offence has been committed.

Witness

A witness is someone who, either voluntarily or when summonsed by a court, provides either
a written or oral account of what they claim to have knowledge of.
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Witness Care Unit (“WCU”)

Unit generally staffed by police who provide information and assistance to witnesses during
criminal proceedings.

Witness Service

Service staffed by volunteers which provides support and assistance to witnesses attending
court proceedings.
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Chapter 1: Introduction

1.1

Rape is among the most serious of all criminal offences. It is punishable by a
maximum sentence of life imprisonment. Every year in England and Wales around
128,000 adults — over 90% of them women — report that they are victims of rape or
attempted rape." People with mental health problems are at particularly high risk of
being victims, and of repeat victimisation.? Over 98% of alleged perpetrators are
men.3 Annually there are around 2,000 convictions for rape, which is around 70% of
those charged.* Whilst the prevalence of these offences has remained steady in the

HM Government, The end to end rape review report on findings and actions (June 2021) (“End-to-End Rape
Review”) p 3; R George and S Ferguson, Review into the Criminal Justice System response to adult rape
and serious sexual offences across England and Wales: Research Report (HM Government, June 2021)
(“End-to-End Rape Review Research Report”) p 29, drawing on data from the Crime Survey for England
and Wales (“CSEW”) year ending March 2018 to the year ending March 2020. The Research Report also
notes (p 29) that the true incidence may be higher as not all victims will disclose to CSEW, police or other
bodies. Recent data indicates an increase in reporting sexual offences, including rape, to police. ONS,
Crime in England and Wales: year ending September 2022 (26 Jan 2023) found that “In the year ending
September 2022, sexual offences recorded by the police were at the highest level recorded within a 12-
month period (199,021 offences). This was a 22% increase from the year ending March 2020. Of all sexual
offences recorded by the police in the year ending September 2022, 35% (70,633) were rape offences (a
subcategory of sexual offences). This was a 20% increase from 59,104 in the year ending March 2020.”
Estimates of the proportion of male victims vary from around 7% to 10%. For example: in a recent review of
502 case files there were 37 (or 7.3%) male victims (HMICFRS, A joint thematic inspection into the police
and CPS response to rape: Phase one: from report to police or CPS decision to take no further action (July
2021), p 81; in 2019-20 police recorded 41,746 reports of adult rapes, among which there were 2,666 (or
6.3%) male victims (Office for National Statistics (“ONS”), Sexual offences prevalence and victim
characteristics, England and Wales (18 March 2021), Table 13); the CSEW estimates that in 2021-22 there
were 3,580 (or 7.2%) male victims in a total of 49,774 adult rapes, while across all ages there were 6,941
male victims (or 9.8%) in a total of 70,663 rapes (ONS, Crime in England and Wales: Appendix Tables (26
Jan 2023), Table 4A). ‘Adults’ in the data are people aged 16 to 74 years. Measures vary with some data
recording rape and other data rape or assault by penetration.

B Pettit et al, At risk, yet dismissed: The criminal victimisation of people with mental health problems (2013).
For example, this major study found (pp 6, 18-19) that people with severe mental iliness (“SMI”) were five
times more likely to be victims of assault than the general population, and women with SMI ten times more
likely to be assaulted than women in the general population. Of women with SMI, 40% reported being a
victim of rape of or attempted rape as adults, and 10% reported being a victim of sexual assault in the
previous year.

ONS, Nature of sexual assault by rape or penetration, England and Wales (18 March 2021) Tables 3 and 4.
The definitions of rape and assault by penetration are explained at para 1.15 and its accompanying footnote
below.

In the year to September 2021 police recorded 170,973 sexual offences, of which 37% (63,136) were rape.
Charges were laid in 2.9% of sexual offences recorded and 1.3% of rapes: ONS, Crime in England and
Wales: year ending September 2021 (27 January 2022), 7; Home Office, Crime Outcomes in England and
Wales, year to September 2021: Data Tables (27 January 2022), Table 2.2. We are not aware of data
recording or analysing reasons for charging decisions. There were 1,439 convictions in 2019-20; 1,109 in
2020-21; and 1,733 in 2021-22, with a conviction rate ranging from 68.3% to 71.2%. In 2016 there were
2,991 convictions, with the conviction rate being 57.6%: End Violence Against Women (EVAW), “CPS data
shows survivors still being failed as record numbers of sexual offences are recorded” (21 July 2022) (based
on CPS data summary Q4 2021-22, July 2022), which includes a helpful table tracking the last three years
and comparing the data to the 2016 targets set after The End-to-End Rape Review. Based on the CPS data
summary for Q2 2022-23, covering the three-month period 1 July 2022 — 30 September 2022, conviction



https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1001417/end-to-end-rape-review-report-with-correction-slip.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/994817/rape-review-research-report.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/994817/rape-review-research-report.pdf
https://www.ons.gov.uk/peoplepopulationandcommunity/crimeandjustice/bulletins/crimeinenglandandwales/yearendingseptember2022
https://www.justiceinspectorates.gov.uk/hmicfrs/wp-content/uploads/joint-thematic-inspection-of-police-and-cps-response-to-rape-phase-one.pdf
https://www.justiceinspectorates.gov.uk/hmicfrs/wp-content/uploads/joint-thematic-inspection-of-police-and-cps-response-to-rape-phase-one.pdf
https://www.ons.gov.uk/peoplepopulationandcommunity/crimeandjustice/datasets/sexualoffencesprevalenceandvictimcharacteristicsenglandandwales
https://www.ons.gov.uk/peoplepopulationandcommunity/crimeandjustice/datasets/sexualoffencesprevalenceandvictimcharacteristicsenglandandwales
https://www.ons.gov.uk/peoplepopulationandcommunity/crimeandjustice/datasets/crimeinenglandandwalesappendixtables
https://www.ons.gov.uk/peoplepopulationandcommunity/crimeandjustice/datasets/natureofsexualassaultbyrapeorpenetrationenglandandwales
https://www.ons.gov.uk/peoplepopulationandcommunity/crimeandjustice/bulletins/crimeinenglandandwales/yearendingseptember2021#domestic-abuse-and-sexual-offences
https://www.ons.gov.uk/peoplepopulationandcommunity/crimeandjustice/bulletins/crimeinenglandandwales/yearendingseptember2021#domestic-abuse-and-sexual-offences
https://www.gov.uk/government/statistics/crime-outcomes-in-england-and-wales-year-to-september-2021-data-tables
https://www.gov.uk/government/statistics/crime-outcomes-in-england-and-wales-year-to-september-2021-data-tables
https://www.endviolenceagainstwomen.org.uk/cps-data-survivors-failed-record-number-sexual-offences/
https://www.endviolenceagainstwomen.org.uk/cps-data-survivors-failed-record-number-sexual-offences/
https://www.cps.gov.uk/publication/cps-data-summary-quarter-4-2021-2022
https://www.cps.gov.uk/publication/cps-data-summary-quarter-2-2022-2023#:%7E:text=Alongside%20completed%20prosecution%20volume%20reductions,from%2084.0%25%20to%2083.5%25.
https://www.cps.gov.uk/publication/cps-data-summary-quarter-2-2022-2023#:%7E:text=Alongside%20completed%20prosecution%20volume%20reductions,from%2084.0%25%20to%2083.5%25.

1.2

1.3

last five years, there has been a marked decrease in the number of prosecutions
since 2016/2017.5

The reasons for the level of crime and the conviction rate are many and complex. In
this project, rather than focus on increasing conviction rates or decreasing attrition
rates,® we are looking at the trial process with three goals in mind — goals that have
underpinned much of the work that has preceded this project: improving the
understanding of consent and sexual harm that informs the substance, practice and
application of the law; improving the treatment of complainants; and ensuring that
defendants receive a fair trial. However, the project sits within a wider context of
decades of work by campaigners, governments, parliaments, courts, police and many
others that has tackled the breadth of those complexities and sought to improve
justice outcomes for complainants of rape and serious sexual offences.

This chapter sets out some aspects of that context to show the landscape of many
attempts to change the way the criminal justice system operates in sexual offences
over the last 50 years, and to make clear the scale of the challenges. That context
helps show why there is a case for asking questions about whether the areas we
examine in this project may warrant not just incremental change but potentially radical
reforms — and a number of the questions we ask in this consultation paper invite views
with that in mind.

Structure of this chapter

1.4

The chapter begins by explaining the background to the consultation, the terms of
reference that define the scope of the project, and some of the terminology we use
throughout. Next, it sketches the development of the modern law to show how reform
in this area has been characterised by attempts to overcome longstanding, systematic
disadvantage to complainants, while protecting a defendant’s right to a fair trial. The
third part then outlines some of the specific context and reform challenges that are the
subject of this consultation that inform our provisional proposals and the questions we
ask about radical reforms. The fourth part then sets out the structure of the
consultation paper, providing a brief summary of each chapter.

BACKGROUND, SCOPE, TERMINOLOGY AND METHODS

1.5

This Law Commission project flows directly from a recommendation made in the
Government’s End-to-End Rape Review (“The End-to-End Rape Review”).

rates have reduced from 69.1% in Q1 2022-23 (which covers the three-month period 1 April 2022 — 30 June
2022) to 61.9%. The conviction volumes reduced by 25.6% from 430 in Q1 2022-23 to 320 in Q2 2022-23.
On jury conviction rates see C Thomas, “Juries, rape and sexual offences in the Crown Court 2007-21”
[2023] Criminal Law Review 200, discussed further at paras 2.46 to 2.53.

End-to-End Rape Review Research Report (2021) p 3.

We use attrition to refer to incidents of rape or a serious sexual offence that do not ultimately result in either
a guilty plea or a trial for the offence, including in circumstances where the complainant withdraws from the
criminal justice process. Attrition points include: a victim may choose not to report the crime to police; when
it is reported police may take no further action; police may investigate but not refer a case to the CPS; or the
CPS may refuse to charge or proceed with a lesser charge (perhaps obtaining a guilty plea). See generally J
Gregory and S Lees, “Attrition in rape and sexual assault cases” (1996) 36 British Journal of Criminology 1,
3; L Kelly et al, A gap or a chasm? Attrition in reported rape cases (Home Office Research Study 293,
February 2005), 7.



1.6

Responding especially to the decline in prosecution and conviction rates since 2016,
the Review

looked at evidence across the system — from reporting to the police to outcomes in
court — in order to understand what is happening in cases of adult rape and serious
sexual offences being charged, prosecuted and convicted in England and Wales.”

Reporting in June 2021, one of its outcomes and actions was a request to the Law
Commission to conduct a review of the law relating to evidence in serious sexual
offences prosecutions.?®

The scope and limits of the project are defined by the terms of reference, which are
set out in full in the following paragraphs.

Terms of reference

1.7

The Law Commission will review law, guidance, and practice relating to the trial
process in prosecutions of sexual offences and consider the need for reform in order
to increase the understanding of consent and sexual harm and improve the treatment
of victims while ensuring that accused persons receive a fair trial. The project will
consider, but is not limited to, the following:

(1)  current law and guidance designed to counter misconceptions about sexual
harm (“rape myths”) of jurors in relation to the credibility, behaviour and
experience of complainants and defendants in cases involving a sexual offence.
In particular, the review will consider mechanisms to counter any such
misconceptions including the current use of judicial directions to the jury,
whether the prosecution should be permitted to rely on expert evidence and any
alternative means of improving juror education;

(2) the need for reform of the provisions restricting the use of evidence of
complainants’ prior sexual history in section 41 of the Youth Justice and
Criminal Evidence Act 1999 (“YJCEA”), including:

(@)  whether any of the individual gateways require reform;

(b)  the impact of new forms of sexual history evidence via social media, apps
and instant messaging;

(c)  whether the complainant should be a party to the application to admit
evidence of their sexual history; and

(d)  whether a right of appeal should be introduced in relation to decisions
under section 41 of the YJCEA 1999;

7

8

The End-to-End Rape Review (2021) paras 1, 3-5.
Above, p 17 and para 114.



1.8

1.9

3)

(4)

the need for reform of the rules and procedure governing the pre-trial disclosure
of complainants’ prior medical and counselling records and the admission of
such records at trial, including:

(@)  whether the complainant should be a party to the application to admit
evidence of their prior medical and counselling records;

(b)  whether confidential communications between a complainant and a
suitably qualified medical or counselling professional for a therapeutic
purpose should be subject to privilege;

the need for reform of the rules and procedure governing the admissibility of
evidence of the character of the defendant and complainant, and judicial
directions about this;

the need for reform of the legislative framework governing the use of special
measures for complainants, including alternative arrangements for giving
evidence in trials of sexual offences.

The project will not consider:

(6)
(7)

(8)

(9)

(10)

the trial process in respect of sexual offences against children;

reform of the law relating to offences under the Sexual Offences (Amendment)
Act 1992 or contempt of court where the identity of a complainant or victim of a
sexual offence has been disclosed, which will be considered in the Law
Commission’s upcoming project on contempt of court;

reform of the definition of consent in sections 74-77 of the Sexual Offences Act
2003;

reform of sexual offences themselves, including offences in the Sexual
Offences Act 2003;

extraction of evidence from complainants’ devices (although the use of such
evidence will be considered if it falls into categories (2) or (3) above (sexual
history evidence, or medical or counselling records).

As the terms of reference indicate, our review is limited to the criminal trial process
and, within that, focussed significantly on a specific set of issues. Among the points
that will have recurring relevance throughout the consultation paper is that the
defendant’s right to a fair trial can be protected without perpetuating rape myths.® It
should be noted, however, that whilst changes in the trial process may create positive
change elsewhere in the criminal justice process, they cannot and will not resolve all
the challenges that have been identified in the raft of reviews that have sought to
improve the way that rape and serious sexual offences are handled in the criminal
justice system.

9

See further at paras 1.79 to 1.87 below.



Terminology

1.10

The terminology used throughout this consultation paper has been chosen to reflect
and be consistent with the legal process and with the stage of the process we are
concerned with, which is the trial. In particular:

e We will generally refer to a “complainant”. It is important to note that the use of
this terminology is not intended to convey any opinion regarding the truth of an
allegation that has been made. It simply means the allegation has not yet been
proven in court. In the event that there has been a conviction we will generally use
the word “victim”.

o We will generally refer to a “defendant”. This reflects the fact that a person has
been charged with the offence and is to appear in court.™ This reflects the
presumption of innocence of the defendant in criminal cases. If convicted, the
term “offender” may be used.

In making these terminology choices — and especially that of complainant — we do not
mean in any way to diminish the trauma that is wrought by rape and serious sexual
offences. The term victim (rather than complainant) is often used when referring to
complainants, acknowledging that the absence of a conviction does not mean there
has not been a rape. It is also common to refer to complainants and victims as
survivors or victim-survivors. These are logical and respectful terms that acknowledge
that trauma has been suffered, survived and may be ongoing; where we use the term
“victim” we have that in mind. It is, very often, plainly right to speak of victims rather
than complainants. Rapes occur but go unreported to police and, even when reported,
investigation may not result in a prosecution.' When we do use the term victim prior
to conviction, we do so meaning not that every complainant is a victim, but simply to
refer to a person who has been a victim of rape. For example, we might describe
criminal trials as posing a risk of causing further trauma to victims of rape. However,
we generally align our terminology with the legal process and use the term
complainant because it respects the presumption of innocence, and best serves the
technical requirements and need for clarity as we consider what might be reformed
and how. In doing so we hope that the reforms we will ultimately recommend will
better serve all victims.

The consultation paper uses gender-neutral language, which is a standard style
convention in Law Commission publications. In doing so we aim to be inclusive rather
than exclusive throughout. We recognise and acknowledge the gendered nature of
rape and the vast prevalence of women as victims and men as perpetrators of sexual
violence. We also recognise that there are significant numbers of men who are victims
of rape and sexual violence.

The project is concerned with rape and serious sexual offences, or “RASSO” in its
acronym form.

0 Prior to charge it would be appropriate to use the term “suspect”. We do not use the term “the accused” as
that could potentially apply to a person before or after charge.

" J Molina and S Poppleton, Rape Survivors and the Criminal Justice System (Office of the Victims'
Commissioner, October 2020), p 9.



1.14 RASSO is not a legally-defined term and, as the research team for the End-to-End
Rape Review pointed out, there is no agreed definition of RASSO across the criminal
justice system.'? It is an important practical term because the Crown Prosecution
Service (“CPS”) has RASSO units which house specialist expertise and there is
specific RASSO prosecution guidance.™ It is also the framework within which there is
joint police and prosecution working to respond most effectively to RASSO with fair
investigations and prosecutions, strong case building, and support for victims.
Notwithstanding the lack of uniformity in defining RASSO, it is appropriate that we
make clear how we are using the term “serious sexual offences” in this consultation
paper.

1.15 Throughout the consultation paper we will often refer to rape as the relevant offence in
our discussion of the areas we cover. We do so for simplicity and clarity and because
that is the term most frequently used in the literature we refer to. However, unless we
indicate otherwise, our references to rape should be understood as encompassing
rape and other serious sexual offences. Although there are clear and important
differences between offences of rape and, for example, assault by penetration, the
matters we address throughout this consultation paper generally apply to prosecutions
for rape in the same way they apply to other serious sexual offences.®

1.16 We generally use “sexual offences” in the same way that the term is defined under
section 62 of the YJCEA 1999 to mean any offence under:

(1)  Part 1 of the Sexual Offences Act 2003 (“SOA 2003”), or any relevant
superseded offence; and

(2) Section 2 of the Modern Slavery Act 2015 (human trafficking) committed with a
view to exploitation that consists of or includes behaviour within section 3(3) of
that Act (sexual exploitation).

We do not, however, consider any sexual offences against children as our terms of
reference exclude consideration of the trial process relating to those offences.

2 End-to-End Rape Review Research Report (2021) p 6.

3 Crown Prosecution Service (“CPS”), Rape and Sexual Offences - Overview and index of 2021 updated
guidance (27 May 2022). On the establishment and review of RASSO units, see HMCPSI, Thematic Review
of the CPS Rape and Serious Sexual Offences Units (February 2016); CPS, Response to HMCPSI
Thematic Review of RASSO units (February 2016).

4 CPS, Police-CPS Joint National RASSO (Rape and Serious Sexual Offences) Action Plan 2021 (22 January
2021).

5 Rape and assault by penetration are criminalised and defined under the Sexual Offences Act (“SOA”) 2003.
A key distinction between the offences is that an element of rape (s 1) is that a person “intentionally
penetrates the vagina, anus or mouth of another person with his penis”, whereas an element of assault by
penetration (s 2) is that the offender “intentionally penetrates the vagina or anus of another person (B) with a
part of his body or anything else”.



https://www.cps.gov.uk/sites/default/files/documents/publications/response_to_hmcpsi_thematic_review_of_rasso_units_2016.pdf
https://www.cps.gov.uk/sites/default/files/documents/publications/response_to_hmcpsi_thematic_review_of_rasso_units_2016.pdf
https://www.cps.gov.uk/publication/police-cps-joint-national-rasso-rape-and-serious-sexual-offences-action-plan-2021

1.17 By “serious sexual offences” we mean sexual offences that would be prosecuted in

the Crown Court.'® Serious sexual offences would include, for example, the following
offences under the SOA 2003 and attempts to commit these offences:

e assault by penetration, which is an indictable offence under section 2;
e sexual assaults prosecuted as indictable offences under section 3;"

e causing a person to engage in sexual activity without consent prosecuted as an
indictable offence under section 4;'®

e voyeurism prosecuted as an indictable offence under sections 67 or 67A;'® and

o offences against persons with a mental disorder, including offences involving care
workers, prosecuted as an indictable offence under sections 30 to 41.2°

1.18 Our discussion is not limited to consideration only of serious sexual offences as

defined above. There may be offences that are not sexual offences under the YJCEA
1999 definition, but which would go to the Crown Court and would engage some of
the issues we consider. For example, controlling or coercive behaviour is an offence
under section 76 of the Serious Crime Act 2015 and it does not require proof of a
sexual element.?" However, the offence may be committed in circumstances where
there is a sexual component to the conduct. Although a defendant may not have been
charged with a sexual offence (such as sexual assault), issues we discuss in the
consultation paper — such as special measures or the admissibility of sexual
behaviour evidence (often referred to as sexual history evidence) — may well be
applicable to such an offence in these circumstances.

20

21

The most serious sexual offences (including rape) must be tried in the Crown Court as they are indictable
only offences. Other sexual offences will be “either way” offences; these may be prosecuted either in the
magistrates’ court as a summary offence or may be sent to the Crown Court for trial on indictment if the
allegations are sufficiently serious that the magistrates’ court would not have adequate sentencing powers.
The Code for Crown Prosecutors sets out the factors prosecutors must consider when selecting charges:
CPS, Code for Crown Prosecutors (October 2018), para 6.1.

A sexual assault is committed where a person (A) intentionally touches another person (B), the touching is
sexual, B does not consent to the touching, and A does not reasonably believe B consents: SOA 2003, s
3(1). On summary conviction the offence is punishable by up to 6 months’ imprisonment and/or a fine; on
indictment it is punishable by up to ten years’ imprisonment: s 3(4).

Process and punishment will depend on what the offence involved. In the most serious circumstances this
will be an indictable offence punishable by imprisonment for life: s 4(4). In other circumstances, on summary
conviction the offence is punishable by up to 6 months’ imprisonment and/or a fine; on indictment it is
punishable by up to ten years’ imprisonment: s 4(5).

On indictment voyeurism offences are punishable by up to two years’ imprisonment: SOA 2003, ss 67(5)(b),
67A(4)(b). On summary conviction the offence is punishable by up to 6 months’ imprisonment and/or a fine:
ss 67(5)(a), 67A(4)(a), 67A(5).

Most offences in these sections are punishable by a maximum sentence of 10 or 14 years’ imprisonment on
indictment (SOA 2003, ss 30-39), with some punishable by a maximum sentence of seven years’
imprisonment on indictment (ss 40-41). On summary conviction the maximum sentences are six months’
imprisonment and/or a fine.

Serious Crime Act 2015, s 76.


https://www.cps.gov.uk/publication/code-crown-prosecutors

1.19 Where there are distinctions to be made between terms or specific offences then we
will make that clear. Where consultees are of the view that further distinctions should
be made or that other offences should also be engaged then responses may draw
attention to that.

1.20 The consultation paper also includes a glossary that explains other terms and
acronyms we use throughout the consultation paper.

Methods

1.21 In preparing this consultation paper we have reviewed law, procedure, and practice in
areas that are covered by our terms of reference. We have been informed by
academic research, the reports of reviews and inspections, studies of the law in other
jurisdictions, and extensive engagement with stakeholders.

1.22 In preparing this consultation paper we have benefited from being able to receive the
views of many individuals and organisations. We have generally identified by name
the individuals or organisations or bodies with whom we met. It should be noted that
unless a comment is stated as indicating the views of an organisation, the views
expressed are those of individuals and may not represent an organisational or
institutional view. Throughout the consultation paper we endeavour to show the
content and scope of the views and experience reported to us in that pre-consultation
engagement.

1.23 We should make clear that when we refer to the view given by a judge, for instance
about how a rule works in practice, this is a personal view. We do not assume that this
view necessarily reflects the views of other judges. Further, it follows that the view of
one judge does not indicate the view of the senior judiciary generally and it is not
therefore to be taken as an indication of the official position of the judiciary.

1.24 Where we have examined the law in other jurisdictions, the comparators have been
chosen because they have their heritage in the laws of England and Wales (thus there
is common ground in approaches). Where we look at legislative reforms in specific
chapters then the jurisdictions selected for comparison have attempted in different
ways to address problems that are common to all.

1.25 In this paper we present consultation questions across the full range of matters
covered in our terms of reference. Some questions include provisional proposals for
reform, which may be used at times to focus attention and responses. It should be
noted that provisional proposals are not recommendations; rather, they are provisional
views we have reached based on the work above. That we have made a provisional
proposal does not mean that the Commission will adopt that as a recommendation in
our final report. The responses we receive in the consultation process will inform the
recommendations we make in the final report after the consultation.

THE MODERN LAW: A PRODUCT OF THE PAST

1.26 The development of the law governing rape is primarily a history of changes in the
ways complainants have been viewed and treated.



Historical anchors

1.27 The archetypal starting point is Sir Mathew Hale’s injunction first published in 1736
that “it must be remembered, that [rape] is an accusation easily to be made and hard
to be proved, and harder to be defended by the party accused, tho never so
innocent.”? There was, continued the Lord Chief Justice, a need to:

be the more cautious upon trials of offenses of this nature, wherein the court and
jury may with so much ease be imposed upon without great care and vigilance; the
heinousness of the offence many times transporting the judge and jury with so much
indignation, that they are over hastily caried to the conviction of the person accused
thereof by the confident testimony, sometimes of malicious and false witnesses.?

1.28 This both reflected and, in its influence on the development of legal principles,
entrenched in law beliefs about rape and about women: rape is not like other crimes —
due to the nature of the crime and the nature of complainants there should be special
caution and scrutiny applied before an allegation is to be believed.?*

1.29 This endured. In England and Wales, the Court of Appeal in 1968 stated in Henry that
the trial judge should point out to a jury that:

Human experience has shown that in these courts girls and women do sometimes
tell an entirely false story which is very easy to fabricate, but extremely difficult to
refute. Such stories are fabricated for all sorts of reasons, which | need not now
enumerate, and sometimes for no reason at all.?®

1.30 It was not until the later part of the 20" century that the special caution began to be
dismantled. This was an international phenomenon, with cross-fertilisation between
jurisdictions in both analysis and law.

Reform in the 1970s

1.31 Rape law was reformed substantially in the United States in the 1970s. Among many
steps taken to tackle rape and support victims, a body of internationally recognised
feminist scholarly and campaigning work sought to identify and remedy women’s
systemic disadvantage in rape laws.?

22 Sir Mathew Hale, History of Pleas of the Crown (1736) p 635.
23 Above, p 636.

24 See for example People v Rincon-Pineda (1975) 14 Cal 3d 864 at 873-877, where the Supreme Court of
California discussed the long and substantial influence of Hale’s words on corroboration warnings. In the
UK, Hale’s influence on the law that rendered rape legal within marriage was documented by the House of
Lords in Rv R[1992] 1 AC 599. The long history and extensive literature on how stereotypes and
assumptions about women’s sexuality have influenced rape law is outlined by J Conaghan and Y Russell,
“Rape myths, law, and feminist research: ‘myths about myths’?” (2014) 22 Feminist Legal Studies 25, 40-41.

25 (1968) 53 Cr App R 150, 153; see also Corroboration of Evidence in Criminal Trials (1990) Law Commission
Working Paper No 115, pp 9-10, 60-62, 88-93 (on history of corroboration warnings in sexual offences
cases in England and Wales), 115-118 (on the historical development in the US).

26 These included major works with a broad sweep such as S Brownmiller, Against Our Will: Men, Women and
Rape (1975) as well as work specifically aimed at law reform, including: C LeGrand, “Rape and Rape Laws:



1.32 Rape, it was clear, had long been treated differently from other crimes. Berger set out

some of the differences that were partly historical and partly then contemporary. It was
historically a sex-specific crime (by men, against women), with the absence of consent
at its core, though husbands were immune from prosecution. Punishments were
harsh. Juries were instructed to treat the complainant’s evidence with caution. The
chastity of the victim was relevant evidence. Corroborative evidence was required,
unlike other crimes where — as a leading evidence text explained — “the word of the
victim of a robbery, assault, or any other crime may alone ... sustain a conviction”.?’
As Berger put it, “where rape is involved the rules of the game are simply different.”?3

1.33 In England and Wales, landmark reforms occurred in the same decade. The Home

Office established the Advisory Group on the Law of Rape, chaired by The Hon Mrs
Justice Heilbron DBE, following the decision in DPP v Morgan.?® The resulting
Heilbron Report included recommendations for victim anonymity and limiting the use
of sexual behaviour evidence.*® These recommendations were implemented by the
Sexual Offences (Amendment) Act 1976.

1.34 These changes marked the beginning of significant reforms in rape law. During the

next ten years work was done to improve policing responses,3' but, as research would
show — over and over again — complainants continued to be treated as unreliable. As
our 1990 Working Paper on Corroboration of Evidence in Criminal Trials made clear,
more than 20 years after Henry (above), directions to juries could still be troubling.
The following example from 1988 was not criticised by the Court of Appeal:

The wisdom of the ages in the courts [has] shown that there are very great
difficulties and dangers in regard to sexual crime. The reason is this, that almost
invariably there are only two persons involved, no direct witnesses, and
complainants can give false or merely mistaken evidence for different reasons.
Sometimes they can deliberately invent an occasion, on others they may shield
somebody they do not wish to be found a culprit, they may exaggerate or fantasise,
and it is not always easy for the defendant to prove, as it were, a negative.*
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Sexism in Society and Law” (1973) 61 California Law Review 919; V Berger, “Man’s trial, woman’s
tribulation: rape cases in the courtroom” (1977) 77 Columbia Law Review 1; L Letwin, “Unchaste Character,
Ideology, and the California Rape Evidence Laws” (1980) 54 Southern California Law Review 35; H Galvin,
“Shielding rape victims in the state and federal courts: A proposal for the second decade” (1986) 70
Minnesota Law Review 763.

V Berger, “Man’s trial, woman’s tribulation: rape cases in the courtroom” (1977) 77 Columbia Law Review 1,
7-10; citing Wigmore on Evidence, 3™ ed (1940) at 259.

V Berger, “Man’s trial, woman'’s tribulation: rape cases in the courtroom” (1977) 77 Columbia Law Review 1,
10.

In Morgan [1976] AC 182, in particularly shocking circumstances, the defendants had claimed that they had
an honest belief the victim had consented and so they could not be guilty of rape. The House of Lords
agreed, holding that an honest belief in consent would absolve a defendant from liability, rather than a belief
needing to be both honest and reasonable. However, the convictions stood as it was also held that on the
evidence a jury would not have accepted that they held an honest belief in consent.

Report of the Advisory Group on the Law of Rape (1975) Cmnd 6352 (“The Heilbron Report”).
For example, Home Office Circular 69/1986.

Willoughby (1988) Cr App R 91, 93; Corroboration of Evidence in Criminal Trials (1990) Law Commission
Working Paper No 115, p 10.



1.35 Key among the challenges was the operation and persistence of what were called
“‘rape myths”. Such myths infused not just criminal trials (as some of the above
discussion already indicates) but every part of the criminal justice process, from
reporting to recording, investigation, charge, trial, and verdict.

Rape myths and misconceptions

1.36 Myths and misconceptions about rape are addressed in detail in Chapter 2 but it will
be helpful to outline them here because many attempts at reform have been directed
towards combatting or containing them and their deployment in the courts.

1.37 A vast body of work, first emerging in the 1970s, has sought to explore and explain
how attitudes and assumptions affect the criminal justice process and its outcomes. >3
LeGrand’s 1973 description is short and to the point:

There exists a great network of laws and attitudes based on the assumptions that
false rape complaints are plentiful and that innocent men can easily be convicted of
rape. As the facts show, both these assumptions are generally unfounded. An entire
legal framework of myths and stereotyped preconceptions unrelated to reality has
been constructed.3

1.38 There is an extensive literature on what would later be referred to as “rape myths”.
The term has variously been defined as being used to describe:

e “prejudicial, stereotyped and false beliefs”,

o ‘“attitudes and beliefs that are generally false but are widely and persistently
held”,%¢ or

o ‘“descriptive or prescriptive beliefs about sexual aggression (ie about its scope,
causes, context, and consequences) that serve to deny, downplay or justify
sexually aggressive behavior that men commit against women”.’

1.39 The content of the myths and their place in legal argument was articulated early on. A
good example of this is found in the work of Holmstrom and Burgess, which was first
published in 1978 and later cited at length in the Supreme Court of Canada in the

3 Earlier works include those cited at note 26 above. Subsequent work is cited throughout this chapter.

3 C LeGrand, “Rape and Rape Laws: Sexism in Society and Law” (1973) 61 California Law Review 919, 941;
see also J R Schwendinger and H Schwendinger, “Rape myths: In legal, theoretical and everyday practice”
(1974) 1 Crime and Social Justice 18.

3 M Burt, “Cultural myths and support for rape” (1980) 38 Journal of Personality and Social Psychology 217,
217.

36 K A Lonsway and L F Fitzgerald, “Rape myths” (1994) 18 Psychology of Women 133, 134, cited in J Temkin
and B Krahé, Sexual Assault and the Justice Gap: A Question of Attitude (2008) p 34.

37 H Gerger et al, “The Acceptance of Modern Myths about Sexual Aggression (AMMSA) Scale: Development
and validation in German and English” (2007) 33 Aggressive Behaviour 422, cited in J Temkin and B Krahé,
Sexual Assault and the Justice Gap: A Question of Attitude (2008) p 34.
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1.40

dissent by L’Heureux-Dubé J in Seaboyer.*® Holmstrom and Burgess described some
of the myths and the categories they fell into in the following way:

Struggle and force: ... There is a myth that a woman cannot be raped against her
will, that if she really wants to prevent a rape she can.

Knowing the defendant: ... There is a myth that rapists are strangers who leap out of
bushes to attack their victims .... the view that interaction between friends or
between relatives does not result in rape is prevalent.

Sexual reputation: ... [Women] are categorized into one-dimensional types. They
are good or they are bad. A sexually active man will be perceived as a nhormal man.
A sexually active woman will be perceived as a bad woman. If she consented to sex
before, so the argument goes, the chances are high that she consented to sex this
time, too.

General character: ... [A]lmost anything other than completely proper and
respectable behaviour can be used [to discredit the rape victim’s general character]:
food stamps, criminal record, mental problems, psychiatric history, alcohol use, drug
use, absence from school, religious views, and vague innuendos.

Emotionality of females. ... The expectation is that if a woman is raped, she will get
hysterical during the event and she will be visibly upset afterward. If she is able to
"retain her cool," then people assume that "nothing happened" — that she was not
raped.

Reporting rape. Two conflicting expectations exist concerning the reporting of rape.
One is that if a woman is raped she will be too upset and ashamed to report it, and
hence most of the time this crime goes unreported. The other is that if a woman is
raped she will be so upset that she will report it. Both expectations exist
simultaneously.®®

In the years since, there has been extensive research on rape myths and their effects.
There is, argue Bohner et al, a “general consensus” about:

what rape myths usually contain [and that these myths] affect subjective definitions
of what constitutes a ‘typical rape’, contain problematic assumptions about the likely
behaviour of perpetrators and victims, and paint a distorted picture of the
antecedents and consequences of rape.*°
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L L Holmstrom and A W Burgess, The victim of rape: institutional reactions (New Ed 1983; first pub 1978); R

v Seaboyer [1991] 2 SCR 577 at 651-653.

L L Holmstrom and A W Burgess, The victim of rape: institutional reactions (New Ed 1983; first pub 1978) pp

175-177, 183-184, 186-188.

G Bohner et al, “Rape myth acceptance: cognitive, affective and behavioural effects of beliefs that blame the

victim and exonerate the perpetrator” in M Horvath and J Brown (eds), Rape: Challenging Contemporary
Thinking (2009) pp 17-45, 18-19.



1.41

Rape myths, they argue, break down into four categories or “general types”: beliefs
that blame the victim for their rape; disbelief in claims of rape; beliefs that tend to
exonerate the perpetrator; and beliefs that only certain types of women are raped.*'

1.42 In Chapter 2 we provide a detailed discussion of rape myths and misconceptions, their

effects, and the strategies that have been used to address them.

1.43 The effects that myths have on juries have been the subject of considerable attention.

A significant body of empirical literature has found “clear evidence” that rape myths
have an impact on juror decision-making.*?> On one view there is “overwhelming
evidence.”*® There is disagreement about the extent to which myths have an effect,
and some myths may be more influential than others, but certainly the evidence points
to some impact.** Among the work that has continued to move debates forward is that
by Professor Cheryl Thomas, who has been the sole researcher permitted to work
with juries in England and Wales in recent years and has argued that myths are less
prevalent among juries than previously suggested.*® Recent work has also sought to
examine rape myths that operate in relation to male victims of rape.*® In Chapter 2 we
look in more detail at the evidence in relation to the ways juries are influenced by rape
myths, concluding that there are good reasons to think that there is a risk of such
influence that should be addressed, and consider the case for reforms to tackle malign
effects.*’
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S Dinos, N Burrowes, K Hammond and C Cunliffe, “A systematic review of juries' assessment of rape
victims: Do rape myths impact on juror decision making?” (2015) 43 International Journal of Law, Crime and
Justice 36, 37, citing G Bohner et al, “Rape myth acceptance: cognitive, affective and behavioural effects of
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Challenging Contemporary Thinking (2009), pp 17-45. More recently see G Bohner et al, “Modern Myths
About Sexual Aggression: New Methods and Findings” in M A H Horvath and J M Brown (eds), Rape:
Challenging Contemporary Thinking — 10 Years On (2023), pp 159-171.

S Dinos, N Burrowes, K Hammond and C Cunliffe, “A systematic review of juries' assessment of rape
victims: Do rape myths impact on juror decision making?” (2015) 43 International Journal of Law, Crime and
Justice 36, 47.

F Leverick, “What do we know about rape myths and juror decision-making?” (2020) 24 International Journal
of Evidence and Proof 255, 273.

For example: L Ellison and V Munro, “Reacting to rape: Exploring mock jurors’ assessments of complainant
credibility” (2009) 49 British Journal of Criminology 202; C Thomas, “The 21st century jury: contempt, bias
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C Thomas, “The 21st century jury: contempt, bias and the impact of jury service” [2020] Criminal Law
Review 987. This work and the ensuing debates are discussed in more detail at paras 2.37 to 2.53.

P Rumney, “Male rape in the courtroom: issues and concerns” [2001] Criminal Law Review 205; P Rumney,
“Policing Male Rape and Sexual Assault” (2008) 72 Journal of Criminal Law 67; C DeJong, S J Morgan and
A Cox, “Male rape in context: measures of intolerance and support for male rape myths (MRMs)” (2020) 33
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1.44 As the following sections show, many reforms to law and practice across the past five

decades have sought to change the substance and process of the law so that rape
myths and misconceptions do not contaminate the criminal justice system, of which
criminal trials are a part. As these sections will also show, however, although there
has been meaningful change over time, myths and misconceptions are tenacious in
their hold.*® It will also be apparent throughout this consultation paper that such
tenacity is broadly based and can be apparent in different ways. For example, when
they are tackled in one area (such as in the enactment of rape shield laws to limit
irrelevant, intrusive, and prejudicial inquiries into previous sexual behaviour) then their
influence or deployment may appear in another (such as in the use of counselling or
therapy records).*°

Modernising criminal justice

1.45

1.46

1.47

1.48

The 1990s saw several major developments in criminal justice, of which rape law
reforms were a part. Three are particularly noteworthy.5°

First, the Royal Commission on Criminal Justice (“Runciman Commission”) published
its report in 1993. Much of the focus was on investigation and trial matters with a view
to preventing miscarriages of justice but there were significant recommendations that
sought to treat victims of rape and domestic abuse with care and respect.’’ The
present regime for disclosing personal records also has its genesis in the Runciman
Commission, which made recommendations for the statutory disclosure scheme that
was implemented by the Criminal Procedure and Investigations Act 1996.52

Notable among the Runciman recommendations was one that went directly to
combatting the influence of rape myths. It is an exemplar of the historically different
treatment of complainants in rape cases. The Runciman report sets out the position at
the time:

In England and Wales as a general rule the evidence of a single witness is sufficient
to prove any issue. Juries and magistrates may convict on the evidence of one
competent witness alone. %3

The report explained that there were two sets of exceptions to this. First, there was a
limited range of cases where corroboration was required, usually under statute. These

48 We use the phrase “myths and misconceptions” rather than “rape myths”. The former is more appropriate
because it reflects the premises on which the law has developed and the analytical framework that led to the
earlier major reforms, and acknowledges how much has been achieved. It also captures more nuanced
ground where it would be clearly wrong to characterise a belief or attitude as a myth, but it may still be
based on a misunderstanding or assumption that is not consistent with the evidence.

49 See further paras 3.69 to 3.75.

50

A wider set of developments is discussed by Baroness Vivian Stern CBE, The Stern Review: Independent

review info how rape complaints are handled by public authorities in England and Wales (“Stern Review”)
Government Equalities Office and Home Office (2010) p 38.

51 The Royal Commission on Criminal Justice Report (1993) Cm 2263 (“Runciman Commission”)
Recommendations 196-207.

52 Runciman Commission (1993) pp 91-97, Recommendations 122-131, esp 124-128; Criminal Procedure and
Investigations Act 1996, Parts 1 and 2.

5 Runciman Commission (1993) p 63.
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included cases of perjury, procuration offences under the Sexual Offences Act 1956,
and treason. Unless there was corroboration, there could be no conviction. Secondly,
there were cases where corroboration was not required, but a warning was required.
These included rape cases:

At common law the judge must warn the jury that it is dangerous to convict on the
uncorroborated evidence of an accomplice or on the uncorroborated evidence of a
complainant in a sexual case. The judge must then go on to direct the jury that if,
after hearing the warning, they nevertheless conclude that the witness is speaking
the truth, they are entitled to convict even if there is no corroboration.>*

1.49 Three years earlier, in 1990, the Law Commission had recommended the abolition of

the corroboration rules. Our reasoning in relation to rape cases included:

We do not see why charges of sexual offences should be “significantly more difficult
to answer than charges of other offences committed in private and which leave no
trace of their occurrence”. ... The recital by the judge of the reasons for the
existence of the rule in sexual cases [as explained in directions such as those in
Henry and Willoughby, above] is insulting to women in general, and to complainants
in particular, when those reasons are not based on demonstrated fact, and
irrespective of the particular facts of the case.%®

1.50 The Runciman Commission “readily endorse[d]” the Law Commission’s

1.51

recommendation to abolish the corroboration rules, and made a recommendation to
that effect.%® This was implemented by the Criminal Justice and Public Order Act
1994.%" However, this did not prevent a corroboration warning being given by a judge;
it only stopped it being compulsory. The position changed soon after with further
limitations when in 1995 the Court of Appeal held that a corroboration warning cannot
be given unless there is an evidential basis for doing so0.%®

It was still clear at this time, however, that there were serious flaws in rape
investigation and prosecution, with high levels of attrition and low levels of prosecution
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Runciman Commission (1993) p 63.

Corroboration of Evidence in Criminal Trials (1990) Law Commission Working Paper No 115, p 60. The
quotation within the report is from | Dennis, “Corroboration Requirements Reconsidered” [1984] Criminal
Law Review 316, 327.

Runciman Commission (1993) pp 63, 66, 127-128, Recommendation 195; Corroboration of Evidence in
Criminal Trials (1991) Law Com No 202. The Runciman Commission did not explicitly adopt the Law
Commission’s specific reasoning on corroboration warnings in sex offence cases but instead referred to the
core of the Law Commission’s reasons for the overarching change: the existing corroboration laws were
“inflexible, complex and productive of anomalies”: Runciman Commission, p 127; Law Commission, pp 4-5.

Section 32. The recommendation also applied to the procuration rules, which were abolished under s 31.

R v Makanjuola, R v Easton [1995] 1 WLR 1348. Importantly, the Court held that the mere fact that a
defendant gives evidence that disputes a complainant’s evidence will not be sufficient to provide the
requisite evidential basis. See also P Lewis, “A comparative examination of corroboration and caution
warnings in prosecutions of sexual offences” [2006] Criminal Law Review 889. Professor Lewis is the
Commissioner for Criminal Law at the Law Commission of England and Wales, and lead Commissioner for
this project.
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and conviction.*® Academic and government research repeatedly exposed this over
several years. Lees’ book Carnal Knowledge: Rape on Trial was published in 1996. It
examined the experience of victims, the consideration of reports by police and the
CPS, and trials. It exposed failures at every stage. These included the fact that sexual
behaviour evidence was routinely ruled admissible, in spite of the 1976 amendments
that sought to limit its introduction.®® Temkin’s Rape and the Legal Process made
similarly critical findings.®

1.52 Secondly, in 1998 the new Labour government’s manifesto commitment to review

rape laws resulted in the report Speaking Up For Justice: Report of the
Interdepartmental Working Group on the Treatment of Vulnerable Or Intimidated
Witnesses in the Criminal Justice System (“Speaking up for Justice”). The
recommendations of the report included the provision of special measures for
witnesses (including victims of rape), further restrictions on the admissibility of sexual
behaviour evidence, and a prohibition on the defendant personally cross-examining a
victim. A Home Office study published shortly after this found, like previous research,
problems including high attrition rates, harrowing experiences for complainants, and a
need for better support for complainants.®?

1.53 The recommendations of Speaking Up For Justice were implemented by the YJCEA

1999 and broadly set out the law as it still stands.®® Provisions of this Act are dealt
with in detail in this consultation paper.%

1.54 Thirdly, the substantive law of sexual offences underwent a major review from 1999 to

2002, resulting in the enactment of the SOA 2003.%° Smith and Skinner note the
significance of the Act for tackling rape myths in its clarification of the meaning of
consent and the consideration of the defendant’s actions.® In particular, the Act
introduced a definition of consent as “agree[ment] by choice, and the person has the
freedom and capacity to make that choice”.®” This was accompanied by a series of
presumptions that in certain circumstances the complainant is to be taken not to have
consented, and the defendant is to be taken not to have reasonably believed the
complainant consented, unless sufficient evidence is adduced to raise these matters
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as an issue.®® The circumstances include, for example, any situation where a
complainant was asleep or unconscious, or where a person was using violence
against the complainant or another person at the time of the act or immediately before
it, or causing the complainant to fear violence would be used against them or another
person.%® Smith and Skinner explain that these provisions aimed to help ensure that
the acts of the defendant, and not the victim, were scrutinised, and that the Act “has
been largely welcomed”. However, drawing on McGlynn’s work, they argue it did not
result in higher conviction rates or increased accountability and “extralegal factors” —
rape myths — were still deployed in trials, sometimes with increased significance.”

Law on the books and law in practice

1.55 As the law emerged and then settled into its current form there has been significant

attention to whether, as the phrase goes, the law in practice is consistent with the law
on the books. Much of this is driven by the ever-present data about the attrition rate
from incidence of rape to reporting, recording, prosecution, and conviction.

1.56 A second edition of Temkin’s major study, Rape and the Legal Process, was

published in 2002. On the evidential issues she concluded that there have been
improvements, but also reason for caution:

The last decade has withessed a sea change in judicial perceptions of sexual
offences. As a result of some legislative intervention and the combined efforts of the
women’s and victims’ movements, judicial attitudes appear to have moved forward
so that victims of sexual offending are no longer routinely perceived as liars or
vindictive trouble-makers. The evidential rules surrounding sexual offences have, in
some respects, developed to reflect this. However, the progress must be weighed
against [some regressive movement]. It remains to be seen to what extent the
YJCEA 1999 has resolved the problem of sexual history evidence, but the early
signs are not entirely promising.”’

1.57 A Home Office study in 2006 (co-authored by Temkin) made clear that she was right

to be concerned about the effects of the sexual behaviour provisions contained in
section 41 of the YJCEA 1999. An analysis of case files found that a section 41
application to admit sexual history evidence was made in around 25% of trials, and
two-thirds of those applications were successful.”? In trial observations, sexual history
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O Smith and T Skinner, “How rape myths are used and challenged in rape and sexual assault trials” (2017)
26 Social & Legal Studies 441, 445, citing C McGlynn, Feminist activism and rape law reform in England
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J Temkin, Rape and the Legal Process 2" ed (2002) p 267.

L Kelly, J Temkin and S Griffiths, Section 41: an evaluation of new legislation limiting sexual history
evidence in rape trials (Home Office, 2006) pp 23, 28. The authors also state (pp 23-24, 28) that
applications being made at trial meant that procedural rules were not being followed. However, we note that,
for instance, making an application during the trial due to prosecution late disclosure or in response to
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was raised in around three-quarters of cases, including in trials where there was no
section 41 application.” The authors noted, however, that “there were few examples
of the lengthy and humiliating questioning” that had previously been documented.’

1.58 There continued to be concerns about the investigation and prosecution of rape, with

further research and policy studies and reviews documenting some improvements but
an ongoing struggle against the influence of rape myths in policing and prosecution.”

1.59 1In 2010 The Stern Review: Independent review into how rape complaints are handled

by public authorities in England and Wales (“Stern Review”) undertook a wide-ranging
review of how rape complaints were handled by public authorities in England and
Wales.”® The recommendations were largely directed at investigation and prosecution
processes, though there were some observations about trial issues. The research
report for the review concluded that, though there was some conflicting evidence,
section 41 of the YJCEA 1999 had “limited effectiveness”, and that this was consistent
with the patterns in other jurisdictions not only with regard to provisions that sought to
limit sexual history evidence but also more generally in wider rape law reforms.”” They
also noted the research on mock jurors, by Ellison and Munro, which found that some
expert evidence may help reduce the effect of rape myths in jury deliberations, though
not in all areas.’®

Is rape treated differently from other crimes?

1.60 There have been longstanding questions about the extent to which rape is treated

differently from other crimes, such as robbery. Clearly, it was treated differently
historically and many of the reforms have sought to shape the law in ways that bring it
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1.61

into line with modern expectations about criminal justice protections for complainants
and fair trial rights for defendants. However, overcoming entrenched laws and
attitudes has proven difficult.”® Our task in this project is not to look at whether rape is
treated differently, and a strict like-for-like comparative exercise is rarely possible
because crimes are different and data may not be available or collected or, where it is,
then it will often be gathered and measured differently. It is, however, helpful to be
alert to comparisons in at least a broad way because they can help identify questions
about whether there are shortcomings in the existing law and procedure that should
be addressed.

In our pre-consultation engagement with stakeholders, we heard comparisons made
that drew attention to, at the very least, the need for critical reflection on how and why
evidence gathering and trials proceed as they do in sexual offences cases. For
example, we were told by a recorder®® that the treatment of complainants in sexual
offences involves significant scrutiny of complainants and intrusion into their rights to
an extent not found in other comparable criminal contexts. The recorder drew a
contrast with assault, where the starting point is not a forensic investigation of the
credibility of the complainant but the gathering of evidence to support or refute the
case, such as CCTV and witness statements. In rape cases, we were told, the starting
point is to physically examine the complainant, require her to hand over her phone,
and submit medical and psychiatric records. The difference, it was argued, could not
be put down to the fact that the only witnesses were the defendant and the
complainant; that may also be the case in other offences, but sexual offences are
distinguished by a deep investigation of the complainant’s character. In other crimes
an investigation might find troubling elements deep in the backgrounds of
complainants, but such information is not sought in other offences. In a similar vein,
Chief Constable Sarah Crew told us that in sexual offences cases information about a
complainant’s background or lies told in the past, sometimes many years previously,
might be found in personal records and used to cast doubt on their evidence. Her view
was that, to address this, a mindset change was required across the criminal justice
system.®' The ongoing work of Operation Soteria suggests both a commitment to and
progress towards such change.®?

1.62 Against this background and, though noting that analogies with other offences are

often imperfect, some observations from the literature in this area are helpful in
explaining how and why we need to ask whether rape requires distinct legal
interventions.

1.63 First, we note Baroness Stern’s observations that there are things about rape that

make it distinct. Reporting a rape requires a complainant to discuss with strangers
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McGlynn has described it as “a Sisyphean struggle”, referring to the character of Greek mythology who was
eternally destined to push a boulder to the top of a hill, whereupon it would roll down and he would push it
up again: “Feminist activism and rape law reform in England Wales: a Sisyphean struggle?” in C McGlynn
and V Munro, Rethinking Rape Law: International and Comparative Perspectives (2010), ch 10.

A recorder is a legal practitioner who sits as a judge for around 30 days each year.
See also Victims’ Commissioner, Annual Report 2019-20, p 17.

Operation Soteria is a joint Police and CPS programme to develop new national operating models for the
investigation and prosecution of rape: B Stanko, Operation Soteria Bluestone Year 1 Report 2021-2022
(December 2022). See further paras 2.10 to 2.13.
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very intimate and personal details, and often “feels humiliating”, where a robbery
report typically does not.®® She described it as a “unique” crime in ways including the
attack on bodily integrity and self-respect of the victim, the trauma it leaves, and the
challenges it presents for investigators and prosecutors.3* Stern noted the experience
of re-traumatisation in court, writing of “the ordeal that the trial process can represent;
‘being raped all over again’ is the description often heard.”®

1.64 Cossins sets out seven of the challenges that arise in prosecuting rape:

Typically ... there will be:
i.  No ear- or eyewitnesses;
ii. A delayed complaint;

iii.  No forensic evidence of the alleged sexual act, or the inability of forensic
evidence to prove lack of consent;

iv. No confirmatory medical evidence of the sexual act;

v.  The consumption of alcohol and/or drugs by the complainant and/or the
defendant;

vi.  Counter-intuitive responses by the victim during and after the sexual
assault; and

vii.  Word against word oral evidence.®®

This means jurors may “fill in the gaps in evidence by relying on their biases and
misconceptions in assessing the credibility of the complainant and defendant and in
reaching a verdict”.8” As a consequence, sexual offences prosecutions have a
particular need for substantive and procedural rules that allow the complainant to give
their best evidence and minimise the risk of bias contaminating decision-making.

1.65 Secondly, we have considered whether rape complainants are treated differently in

criminal trials. There is variation in the evidence and there appear to be relatively few
studies that have examined this.® However, the research has provided some useful
insights. In Brereton’s comparative study of rape and assault trials in Victoria, he
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Stern Review (2010) p 60.

Stern Review (2010) pp 23, 28, 45.

Stern Review (2010) p 79.

A Cossins, Closing the Justice Gap for Adult and Child Sexual Assault (2020), p 97.
Above, p 102.

Examples include M A Myers and G D LaFree, “Sexual assault and its prosecution: a comparison with other
crimes” (1982) 73 Journal of Law and Criminology 1282; S Bieneck and B Krahé, “Blaming the victim and
exonerating the perpetrator in cases of rape and robbery: is there a double standard?” (2011) 26 Journal of
Interpersonal Violence 1785; D Brereton, “How Different are Rape Trials — A Comparison of the Cross-
Examination of Complainants in Rape and Assault Trials” (1997) 37 British Journal of Criminology 242; R
Burgin, “Persistent narratives of force and resistance: affirmative consent as law reform” (2019) 59 British
Journal of Criminology 296.



1.66

concluded that the adversarial nature of the criminal trial, including the laws of
evidence and cross-examination, are key drivers of the way that complainants are
treated in rape trials — but there are still experiences particular to rape complainants:

Obviously, the unique features of rape cases are important in shaping how defence
lawyers exploit ‘commonsense’ understandings and prejudices about what
constitutes consent, and in how they define who is — and is not — a ‘deserving’
victim. It is also probable that being a complainant in a rape trial is frequently a more
traumatic experience than being a complainant in an assault trial, because of the
intimate nature of the matters which are canvassed in rape trials, the length of time
which the complainant must spend in the witness box, and the degree of trauma
associated with the offence itself.°

We do not cite this 1997 study from Victoria as evidence of the current position in
England and Wales. Rather, we cite it because by separating out the effects of the
general criminal process it makes visible the links between: the unique nature of the
crime of rape; the way that legal arguments and decision-making can be linked to
social attitudes (and myths and misconceptions) about consent and sexual harm; and
how those can influence the ways that rape complainants experience criminal trials.
Those links go directly to our terms of reference: to consider the need for reform in
order to increase the understanding of consent and sexual harm and improve the
treatment of victims of sexual offences while ensuring that accused persons receive a
fair trial.

THIS CONSULTATION

The evidence base

1.67

1.68

As we explained at the start of this chapter, this consultation has arisen as a
consequence of The End-To-End Rape Review that reported in June 2021. As we
explained in our background paper, that Review concluded that “the prevalence of
rape and sexual violence offences against adults has remained steady in the last five
years, but there has been a marked decrease in the number of prosecutions since
2016/2017".%°

As The End-to-End Rape Review made clear, there is a wealth of evidence, especially
over the last five years, that suggests there is much that is flawed about the way the
criminal justice system handles complaints of rape and serious sexual offences. The
Victims’ Commissioner wrote in her annual report in 2019-20, “In effect, what we are
witnessing is the de-criminalisation of rape.”' In Appendix 1 of this consultation paper
we set out a chronology of major reviews and reports since 1976. This includes from
the last five years alone more than 20 reviews, strategies, policies and the like that

8 D Brereton, “How Different are Rape Trials — A Comparison of the Cross-Examination of Complainants in
Rape and Assault Trials” (1997) 37 British Journal of Criminology 242, 259.

9%  Review of Evidence in Sexual Offences: A Background Paper (February 2022), Law Commission, p 2.

91 Victims’ Commissioner, Annual Report 2019-20, p 16. This was also the title of a report by four civil society
organisations in response to the End to End Rape Review: Centre for Women'’s Justice, End Violence
Against Women, Imkaan and Rape Crisis England & Wales, The decriminalisation of rape: Why the justice
system is failing rape survivors and what needs to change (November 2020).
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have both documented failings in the system and sought to remedy them in some
way, with several (including this project) currently continuing.

1.69 There has clearly been very substantial progress made over the decades. Legislative

reform has been important and has been accompanied by (among other things)
guidance from the Court of Appeal, Criminal Procedure Rules (“CrPR”), training of
judges and prosecutors. The evidence suggests that prosecutions of rape and serious
sexual offences have come a long way in their treatment of complainants, while
retaining careful fair trial protections.®? Special measures to enable complainants in
sexual offences to give video-recorded evidence for cross-examination and re-
examination were piloted in three Crown Courts in 2019 and since September 2022
have been available in all Crown Courts in England and Wales.®® Recent reviews of
disclosure and changes to the guidelines have sought to limit routine and speculative
requests for material held by third parties. They most notably are concerned with
records of the complainant’s therapy after the assault but prior to trial, seeking to
ensure that there are clear, cogent reasons and a firm basis for requesting such
material.%*

1.70 There have been very substantial moves within the judiciary to ensure that sexual

1.71

offences cases are managed well by judges who have an understanding of the nature
and effects of sexual assault and sexual harm. The Crown Court Compendium
provides guidance and example directions that are designed to address myths and
misconceptions.® There is extensive judicial training. This includes requiring judges to
complete specialist training if they are to preside over serious sexual offences cases;
they cannot hear such cases unless they are “ticketed” to do so. Much of our work in
this consultation paper seeks to build on the work that has come before.

Nevertheless, despite the progress, many problems remain unresolved. For instance,
while a great deal of more recent evidence has been concerned with the sexual
behaviour evidence provisions in section 41 of the YJCEA 1999, that section governs
just one aspect of the trial process. There have also been procedural developments
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See for example: L Hoyano, The operation of YJCEA 1999 section 41 in the courts of E&W: views from the
barristers’ row (Criminal Bar Association, 2018) (“CBA Report”); Ministry of Justice and Attorney-General’s
Office, Limiting the use of complainants’ sexual history in sex cases — Section 41 of the YJCEA: the law on
the admissibility of sexual history evidence in practice (2017) Cm 9547, p 11.

YJCEA 1999, s 28; S| 2019 No 947; SI 2021 No 1036; S| 2022 Nos 456, 536, 623, 713, 773, 951, 992.

Attorney-General’s Office, Annual Review of Disclosure (26 May 2022), pp 19-22; CPS, Legal Guidance:
Pre-Trial Therapy and Legal Guidance — Pre-trial Therapy and Accompanying Notes for Therapists (26 May
2022); Attorney-General’s Office, Attorney-General’s Guidelines on Disclosure for investigators, prosecutors
and defence practitioners (26 May 2022). On the most recent developments see paras 3.168 to 3.169 in
Chapter 3.

Judicial College, The Crown Court Compendium — Part 1: Jury and Trial Management and Summing Up
(June 2022). While it “has no mandate to dictate best practice” and has not been considered by the Court of
Appeal (Appendix 1X, 30-1), the Compendium provides comprehensive guidance to trial judges and, as
Fulford LJ (then Vice President of the Court of Appeal (Criminal Division)) has put it, “provides the
framework within which the judge can conjure the directions that truly reflect the needs of the trial”
(Foreword, p viii).
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since, with amendments to the CrPR requiring written applications with proposed
questions.%®

1.72 With respect to the disclosure guidelines and their application to complainants’
personal records, civil society organisations have argued that the changed approach:

increases the likelihood that rape victims’ private therapy notes will be accessed ...
dramatically reducfing] protection and rights to privacy for survivors of rape and
sexual violence. ... Once a victim is aware that any disclosure they make in
counselling could make its way into the criminal justice system, it is clear this will
discourage them from having therapy or talking freely with a therapist.®’

1.73 In considering the evidence base we do not limit ourselves to the work of the last five
years. As the most recent comprehensive study in the area indicates, there is good
reason to think that the problems of the past have not disappeared, that challenges
remain and change can take decades.® It remains the case that for many victims “the
sexual assault trial is an ordeal, sometimes described as [being as] bad or worse than
the original abuse, a place where the complainant’s behaviour is on trial” and it carries
a risk of re-traumatisation.®® Munro has very recently observed that when revisiting
her own research from 2009, “it was hard not to be cognisant of, and disappointed by
the extent to which the concerns we raised earlier are still live ones”.'® Accordingly,
while we appreciate the achievements that have been made and the myriad ongoing
endeavours to make further improvements, we do not assume that the challenges we
consider have arisen only over the last five years or that there are not enduring
problems.

1.74 The concerns that have been raised over the last five years are reflected in the terms
of reference that govern this project, which, in addition to sexual behaviour evidence,
include consideration of: pre-trial disclosure and admission into evidence of
complainants’ personal records; character evidence; special measures; and current
law and guidance designed to counter myths and misconceptions. The chapters in this
consultation paper deal with those matters in detail.

Why the trial process matters

1.75 We noted above that our review is limited to the criminal trial process and cannot
resolve all the challenges that arise in the way that rape and serious sexual offences
are handled in the criminal justice system. However, in addition to the obvious need
for courts to do justice, the trial process still matters in ways that have wider
relevance.

%  CrPR, r 22.4; Criminal Procedure Rules 2020, S| 2020 No 759.

97 End Violence Against Women, “New CPS guidance will block rape victims from therapy” (26 May 2022).

% A Cossins, Closing the Justice Gap for Adult and Child Sexual Assault (2020), pp 12, 468. This Australian
work takes England and Wales as its point of comparison and, in doing so, presents and analyses research
in this jurisdiction.

9 Above, pp 6, 248.

100V E Munro, “A Circle That Cannot Be Squared? Survivor Confidence in an Adversarial Justice System” in M
A H Horvath and J M Brown (eds), Rape: Challenging contemporary Thinking — 10 years on (2023), pp 203-
217, 203.

23


https://www.endviolenceagainstwomen.org.uk/new-cps-guidance-will-block-rape-victims-from-therapy/

1.76 The End-to-End Rape Review noted that there was an increase in confidence in
reporting to police but that, at the same time some stakeholders saw a mismatch
between that confidence in reporting and confidence in the courts. As one
Independent Sexual Violence Advisor told researchers:

You’ve got this public discourse which is saying “you have these rights, you can
report, people can'’t treat you badly” but then actually when women are going
forward to have those rights enforced actually the criminal justice system isn’t really
responding.'%!

1.77 ltis important that the law in substance and practice ensures that criminal trials do
justice to complainants and defendants, fairly, compassionately, and with a better
understanding of consent and sexual harm. The trial process is an integral part of how
the justice system is seen to be — and is in fact — responding to sexual violence. This
means, for example, ensuring evidence requirements are fair and can be met quickly
in investigations, ensuring that the complainant’s best evidence is secured and tested
in the least traumatic way possible, all while retaining fairness for the defendant. As
Cossins explains, the trial process is likely to have a particular effect on police and
prosecutors:

What happens at trial has a fundamental feedback effect on police and prosecutors’
decision-making because their assessments of the strength of the evidence in any
particular case, along with consideration of relevant public interest factors, is to
determine whether or not a case has a reasonable prospect of conviction if sent to
trial. ... When police and prosecutors are assessing the reasonable prospects of
conviction, they do so in light of a trial process that sends the message time and
time again that any behaviour on the part of the complainant that could elicit victim-
blame from the finder-of-fact will be detrimental to securing a conviction.'%?

1.78 Reforms to the trial process will, we hope, be instrumental not only in doing justice to
complainants and defendants, but also in diminishing any mismatch between
complainants’ expectations of treatment and the reality of treatment in the courts, so
that it has a positive effect on other aspects of complainants’ engagement with the
criminal justice system.

The defendant’s right to a fair trial

1.79 The right to a fair trial is “a fundamental constitutional right recognised by the common
law and guaranteed by the [European Convention on Human Rights (‘ECHR”)] and
other international human rights instruments”.'® It is protected by the Human Rights
Act 1998, which incorporates article 6 of the ECHR into domestic law. Article 6
protections include the following:

101 End-to-End Rape Review Research Report (2021) p 31. Research by J Molina and S Poppleton, Rape
Survivors and the Criminal Justice System (Office of the Victims’ Commissioner, October 2020), p 11, found
that a reason why victims do not report rape to the police is that they have “heard negative things about the
trial process”.

102 A Cossins, Closing the Justice Gap for Adult and Child Sexual Assault (2020) pp 80-81, 76.
103 R v DPP (Ex parte Kebilene and others) [2000] 2 AC 326, 342 (Lord Bingham).
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1.80

1.81

(1)  Everyone is entitled to a fair and public hearing within a reasonable time by an
independent and impartial tribunal established by law. Judgment shall be
pronounced publicly but the press and public may be excluded from all or part
of the trial ...[where] the protection of the private life of the parties so require.

(2) Everyone charged with a criminal offence shall be presumed innocent until
proved guilty according to law.

(3) Everyone charged with a criminal offence has the following minimum rights:

(d)  examine or have examined witnesses against him and to obtain the
attendance and examination of witnesses on his behalf under the same
conditions as witnesses against him.

The right to a fair trial is an absolute right.'% However, “the subsidiary rights
comprised within that article are not absolute.”'% This means that in the application of
the law in any given case “it is always necessary to consider all the facts and the
whole history of the proceedings in a particular case to judge whether or not a
defendant’s right to a fair trial has been infringed or not.”'° However, it also has
implications for the substance and interpretation of laws and, especially, the extent to
which other interests or rights may affect what exactly is required for a fair trial, for
example the complainant’s article 8 right to respect for their private life. As we
explained in our 2001 report, Evidence of Bad Character in Criminal Proceedings, the
European Court of Human Rights (“ECtHR”) has held that states are accorded a
considerable margin of appreciation in this area of law:

Because of the wide variation in systems of criminal procedure and evidence within
the member states of the Council of Europe, the [ECtHR] has adopted the principle
that it is a matter primarily for the member state to determine questions of
admissibility of evidence.'"’

These matters can be illustrated by the consideration of article 6(3)(d) by the House of
Lords in R v A (No 2)." There, Lord Hope explained that although the common law
“recognises that a defendant has the right to cross-examine the prosecutor's
witnesses and to give and lead evidence” and this is reflected in article 6(3)(d), those
“are not among the rights which are set out in unqualified terms in article 6 of the
Convention. They are open to modification or restriction so long as this is not
incompatible with the right to a fair trial.”'® That is, there may be restrictions on what
the defence can do in a trial. For example:

104 Ry Forbes [2001] 1 AC 473 at [24]; R v A (No 2) [2001] UKHL 25, [2002] 1 AC 45 at [90].
105 R v Forbes [2001] 1 AC 473 at [24].
16 R v Forbes [2001] 1 AC 473 at [24].

197 Evidence of Bad Character in Criminal Proceedings (2001) Law Com No 273, para 3.4 (references omitted).

08 R v A (No 2)[2001] UKHL 25, [2002] 1 AC 45; see also Evidence of Bad Character in Criminal Proceedings
(2001) Law Com No 273, Ch 3.

109 Ry A (No 2) [2001] UKHL 25, [2002] 1 AC 45 at [51], [58] (Lord Hope).
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Article 6 does not give the accused an absolute and unqualified right to put whatever
questions he chooses to the witnesses. As this is not one of the rights which are set
out in absolute terms in the article it is open, in principle, to modification or restriction
so long as this is not incompatible with the absolute right to a fair trial in article 6(1).
The test of compatibility which is to be applied where it is contended that those
rights which are not absolute should be restricted or modified will not be satisfied if
the modification or limitation “does not pursue a legitimate aim and if there is not
reasonable proportionality between the means employed and the aim sought to be
achieved”: Ashingdane v UK (1985) 7 EHRR 528, 547 [57]. ... The question whether
a legitimate aim is being pursued enables account to be taken of the public interest
in the rule of law. The principle of proportionality directs attention to the question
whether a fair balance has been struck between the general interest of the
community and the protection of the individual.

In my opinion the placing of restrictions on evidence or questions about the sexual
behaviour of complainants in proceedings for sexual offences serves a legitimate
aim. The prevalence of sexual offences, especially those involving rape, which are
not reported to the prosecuting authorities indicates a marked reluctance on the part
of complainants to submit to the process of giving evidence at any trial. The rule of
law requires that those who commit criminal acts should be brought to justice. Its
enforcement is impaired if the system which the law provides for bringing such
cases to trial does not protect the essential withesses from unnecessary humiliation
or distress.'®

1.82 The right to a fair trial is, then, one part of a balance to be struck where, in Lord

Steyn’s words, “in respect of what the concept of a fair trial entails ... account may be
taken of the familiar triangulation of interests of the accused, the victim and
society”."" Lord Hope positioned the right as one of a number of important public
interests:

To ask oneself whether [provisions] are fair to the defendant is to address one side
of the balance only. On the other side there is the public interest in the rule of law.
The law fails in its purpose if those who commit sexual offences are not brought to
trial because the protection which it provides against unnecessary distress and
humiliation of witnesses is inadequate. So too if evidence or questions are permitted
at the trial which lie so close to the margin between what is relevant and permissible
and what is irrelevant and impermissible as to risk deflecting juries from the true
issues in the case.'"?

1.83 Where a defendant’s article 6 rights and a complainant’s article 8 rights conflict and so

require balancing, the ECtHR has made it clear that in addition to restrictions on the
questions asked of a witness, other protections may also be relevant. Importantly,
article 8 requires more than merely abstaining from interfering with private life; states
have positive obligations to ensure respect for private life. This means that, although a
balancing exercise will be fact-specific, and there must be caution to ensure the
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protection of a complainant’s rights does not undermine the defendant’s fair trial
rights, measures may be taken to protect complainants:

In the assessment of the question whether or not in [criminal proceedings
concerning sexual offences] an accused received a fair trial, account must be taken
of the right to respect for the private life of the alleged victim. Therefore, the Court
accepts that in criminal proceedings concerning sexual abuse certain measures may
be taken for the purpose of protecting the victim, provided that such measures can
be reconciled with an adequate and effective exercise of the rights of the defence.'

1.84 In sum, remedying shortcomings in the treatment of complainants does not mean
neglecting or undermining a defendant’s absolute right to a fair trial. That right is
integral to the rule of law, criminal process, and justice in the courts where the powers
of the state are marshalled against a defendant whose liberty is at stake. However,
the right is not protected by a scepticism underpinned by myths and misconceptions
about rape that have no evidential foundation. Rather, as the history of reform shows
and as will be apparent throughout this consultation paper, the right to a fair trial is
protected by rigorous, substantive and procedural safeguards that enable a defendant
to adduce and test evidence that is relevant to the facts in issue, without unnecessary
trauma to the complainant. The nature of the offences and giving evidence is such
that the potential for retraumatisation will never be removed, but that the opportunities
to minimise the risk should be taken where they do not undermine fair trial rights.

1.85 In every part of this consultation paper we have considered whether fair trial issues
are engaged. Where they are, we have considered whether any potential reforms
would negatively affect existing rights and, if so, whether there is a risk that a
defendant’s trial would not be fair.

1.86 As the chapters that follow will show, quite a number of potential reforms do not raise
the possibility that change would diminish any aspects of the right to a fair trial. For
example, we make provisional proposals in relation to matters including: improving
evidence gathering; recording and case-building; improving communication of
information to the complainant; independent legal advice for complainants; more
effective and consistent utilisation of existing pathways for the admission of evidence;
and technical reforms to remove complexity, overlaps, and uncertainty in the operation
of the law. Change in these areas may reduce the trauma experienced by a
complainant. Reform may also help to ensure that an appropriate body of evidence is
considered and may increase the likelihood that submissions on evidence capture the
full spectrum of interests at stake — but they do not diminish the defendant’s right to a
fair trial.

1.87 Some of our provisional proposals, however, do clearly engage concerns about
whether the defendant’s right to a fair trial might be affected and raise the possibility
that a court may need to balance interests in a case. These include proposals to, for
example, raise the threshold for admissibility of evidence regarding the complainant’s
bad character, or create an automatic entitlement to measures to assist complainants
giving evidence. In every instance we have considered whether the defendant’s right

13 SN v Sweden App No 34209/96 at [47]; Aigner v Austria App No 28328/03 at [37]. See further Appendix 2,
paras A2.24 to A2.32.
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to a fair trial would be undermined and have provisionally concluded that it would not
be. It is beyond doubt that the right to a fair trial does not entitle a defendant to
adduce irrelevant and prejudicial evidence merely in the hope that it would make an
acquittal more likely. Moreover, just because a reform may reduce avenues open to a
defendant to adduce or test evidence does not mean that the right to a fair trial will be
undermined or negated. Rather, provided that reforms keep intact the defendant’s
ability to adduce or test evidence that is truly relevant to the facts in issue (including,
where appropriate, relevant to the credibility of witnesses, including the complainant)
then the right to a fair trial is maintained.

The human rights framework and compliance with the ECHR

1.88

1.89

We have explained above the balancing involved in determining whether a
defendant’s right to a fair trial is infringed, and that we have been alert to those rights
at every point. While states have a margin of appreciation in determining what will
constitute fairness and while determinations will be fact specific, it remains essential
that there is compliance with the human rights framework within which determinations
are made. To that end, each chapter in this consultation paper will provide a brief
sketch of the framework as it applies to the matters arising there. In addition, in
Appendix 2 we provide detailed consideration of the relationship between fair trial
rights and the protections afforded to complainants under article 8.

The overarching purpose of that appendix is to explain how, and to what extent, the
existing rules of evidence and procedure in sexual offence proceedings in England
and Wales comply with the human rights framework. At the same time, the analysis is
meant to provide guidance as to the compatibility of our proposals with the human
rights framework, as well being the point of reference for our analysis of alternative
and other proposals we will receive in consultation responses. We consider the case
law that is relevant to the issues we are primarily concerned with in this consultation
paper: rape myths and misconceptions, the use of special measures, the disclosure
and admissibility of personal records, restrictions on use of sexual behaviour evidence
of the complainant, and character evidence. We also discuss some additional issues
that arose from our consultation, namely: independent legal advice and representation
and trials without juries in sexual offences cases.

The tenacity of beliefs: the critique of incremental change

1.90

It is at times difficult to escape the conclusion that, while much has changed, much
remains unchanged. Camille LeGrand wrote in 1973 that rape prosecutions are
hindered by “legal and social attitudes about rape [that] have produced a network of
formal and informal restraints on the actions of police, prosecutors, judges, and
juries”.’* The research, reviews, and inspection reports of the last five years all make
it clear that the struggle to combat those attitudes is still a work in progress. Some
beliefs are tenacious in their hold and extensive research suggests it is likely that
juries include people who believe myths and misconceptions.'" The End-to-End Rape

14 C LeGrand, “Rape and Rape Laws: Sexism in Society and Law” (1973) 61 California Law Review 919, 927.

5 C McGlynn, “Rape trials and sexual history evidence: reforming the law on third-party evidence” (2017) 81
Journal of Criminal Law 367, 370; A Cossins, Closing the Justice Gap for Adult and Child Sexual Assault
(2020), Ch 3.
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1.91

Review and many of the documents we set out in Appendix 1 suggest that the
progress made over five decades may be more fragile than had been hoped.

We have found in our pre-consultation engagement that there are instances of what
might be called “review fatigue”; some stakeholders told us of their reluctance to
engage because it seems pointless to do so as a review will only ever tinker at the
edges. This is not a new phenomenon. Academic and activist Kate Cook gave this
explanation after the Stern Review:

Reviews may not be useful for a movement that wants to change the world. The
conclusion [of the Stern Review] that “the policies are right” is really the starting-
point for some of these reviews. They are conceived as a way to appear as if
something is happening, when in truth things are plodding along as usual. They help
to quieten public pressure to make change with regard to rape and the law; “we
have a review process, we need to follow that through” is a great way to respond
without achieving anything. ... Only with shaking the tree at its roots can we expect
real change.'"®

1.92 Even where there is weariness of incremental change, it is, however, simultaneously

The

accompanied by an energy and passion for reforms that will see complainants treated
better, defendants ensured of fair trial rights, and better criminal justice outcomes. We
have seen this care and energy from all stakeholders. But it does not diminish the
concerns that incremental change will not deliver justice. Given the decades of reform
since the 1970s, the picture painted by the reviews of the last five years makes it clear
that any review — including this one — should be open to radical reforms. We have
seen radical reforms contemplated in other jurisdictions, including in Scotland where
the Dorrian Review explored alternatives to using juries in rape trials and
recommended that consideration be given to developing a pilot of judge-alone trials, "’
which is now included in the Victims, Witnesses, and Justice Reform (Scotland) Bill. It
is appropriate, of course, that where radical reforms are proposed there is careful
consideration of evidence and options, including the rights of defendants."'® However,
England and Wales should not be immune to considering these or other proposals.

distinctiveness of rape as a crime and questions for reform

1.93 In setting out the landscape there are two main conclusions we draw for our work in

this project.
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K Cook, “Rape investigation and prosecution: stuck in the mud” (2011) 17 Journal of Sexual Aggression
250, 251, 257. The first main conclusion of the Stern Review was that “the policies are right”: The Stern
Review, p 8. In the phrase, “we have a review process, we need to follow that through” we understand Cook
to be referring to the second main conclusion of the Review (p 9), which was that “[t]he policies are not the
problem. The failures are in the implementation.”

The Rt Hon Lady Dorrian, Improving the management of sexual offence cases: final report from the Lord
Justice Clerk’s Review Group (Scottish Courts and Tribunals Service, March 2021) (“Dorrian Review”),
recommendation 5.

For example, Leverick suggests not jumping to conclusions that juryless trials are warranted: “What do we
know about rape myths and juror decision-making?” (2020) 24 International Journal of Evidence and Proof
255, 273-275.
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First, the evidence suggests that the observation in 2008 by Temkin and Krahé is as
true today as it was then:

There is probably no other criminal offence that is as intimately related to broader
social attitudes and evaluations of the victim’s conduct as sexual assault. When
confronted with an account of an alleged rape, individuals tend to respond to it
against the backdrop of their personal beliefs and understandings about gender
relationships in general, appropriate role behaviours for men and women, and the
rules and rituals of consensual sexual interaction.'®

The distinctiveness of rape as a crime warrants distinct measures to address that
relationship between social attitudes and the legal process, while ensuring that fair
trial rights are maintained.

Secondly, in seeking responses to our provisional proposals and open questions we
are of the view that more radical reforms may need to be on the table alongside
incremental change. We welcome the full spectrum of responses to our consultation
paper.

THE STRUCTURE OF THE CONSULTATION PAPER

1.96

1.97

The chapters that follow begin by looking at one of the key overarching criminal justice
challenges: the influence of myths and misconceptions. The next nine chapters each
address discrete issues, moving generally in the order in which aspects of the criminal
process are encountered in a sexual offences prosecution: personal records, which
are one of the earliest considerations in evidence gathering; the rules governing
whether sexual behaviour evidence and character evidence will be admissible at a
trial; the cross-examination of complainants with regard to their applications for
criminal injuries compensation; special measures and independent legal advice and
representation, which go to the conditions under which the complainant will be able to
give evidence at a trial, make informed decisions and contest rulings; the role of the
jury as a finder of fact; consideration of the ways trials are conducted to present facts
to the jury; and rights of appeal. The penultimate chapter takes a holistic look at the
ways that provisional proposals and reform options may interact and have cumulative
effects. Finally, the last chapter considers more radical reform options, exploring ways
of addressing wider structural challenges inherent in a criminal trial by jury in a sexual
offences prosecution. We provide a short outline of each in turn.

Chapter 2 looks at myths and misconceptions about rape and sexual assault. It
sets out the ways that they have an influence at all stages of the criminal justice
process in this area and how many reforms have sought to address that. Particular
attention is paid to the state of the evidence about how much influence myths and
misconceptions have in criminal trials. Our conclusion is that the evidence suggests
that, in spite of myriad strategies to minimise their effects, it appears likely that myths
and misconceptions still contaminate aspects of the trial process and certainly there
are risks that happens. As such, there is a case to examine the ways contamination
can be countered and risks minimised. With that in mind, chapters three through to

9 J Temkin and B Krahé, Sexual Assault and the Justice Gap: A Question of Attitude (2008) p 33.
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eleven each consider a specific area of law, procedure and practice, and chapter
thirteen looks at ideas for radical reforms.

Chapter 3 examines law, practice and procedure in relation to personal records held
by third parties that contain material said by or about the complainant. Our main
focus is on medical and counselling records, including records of therapy after an
assault, though the law also applies to records held by social services, schools and
other third parties. Complainants often fear — with good reason — that, even where
those records are not relevant, deeply personal material will be revealed and used
against them to traumatic effect and to secure an acquittal. As a result, some
complainants will not proceed, or therapy may be compromised or not sought. We
address police and prosecution access to these records, disclosure of their contents
to the defence where material may undermine the prosecution case or assist the
defence, and the admissibility of material at trial. The defendant has an absolute right
to a fair trial, but that will not necessarily or automatically require disclosure and
admission of records into evidence in every case. The extent to which records are
relevant, the complainant’s privacy rights, and the public interest in complainants
receiving support and treatment all need careful consideration. In this chapter we
make provisional proposals for change to the legal framework to take better account
of and balance all those factors. Our provisional proposals include establishing a
personal records regime that is specific to sexual offences, removes existing
inconsistencies in the law, and involves greater judicial scrutiny of requests for access
and disclosure decisions. We also set out several further consultation questions in
relation to the threshold tests for access, disclosure and admissibility, including asking
how relevance should be assessed and how different factors should be balanced.

In Chapter 4 we consider the appropriate framework for restricting and admitting
sexual behaviour evidence. It has long been acknowledged that introducing
evidence of the complainant’s sexual behaviour at trial risks both subjecting the
complainant to unnecessarily intrusive and humiliating questioning and reliance on
myths and misconceptions about their credibility, consent and moral worthiness.
Currently the admissibility of sexual behaviour evidence in sexual offences
prosecutions is managed by section 41 of the YJCEA 1999. In this chapter we discuss
the extensive commentary on the current framework which includes criticism that it is
too complex and both too broad and too restrictive, provisionally concluding that
reform is required. We then set out alternative models and suggest that a structured
discretion model with a suitably high threshold may be better placed to address the
difficulties inherent with this evidence. We seek views and evidence on whether and
how such a model could work in this jurisdiction to limit the misuse of sexual
behaviour evidence appropriately while retaining the defendant’s right to adduce
evidence that is necessary for a fair trial.

1.100 In Chapter 5 we look at the use of character evidence for both the defendant and

complainant, examining three issues. First, we consider evidence of the defendant’s
bad character. We examine the position where there is evidence the defendant has
engaged in misconduct — such as controlling or coercive behaviour, domestic abuse,
violence or sexual misconduct — but has no convictions in relation to that misconduct.
We conclude that the legislative framework can and does accommodate such
evidence and so do not make provisional proposals for legislative change. We do,
however, ask consultation questions about the extent to which the current law is
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sufficiently clear and certain, and about whether training and published guidance are
needed in this area. Secondly, we address the admissibility of evidence of the
complainant’s good character, examining the different positions of a defendant who
can adduce good character evidence and a complainant for whom the prosecution
rarely can adduce such evidence. We make provisional proposals to address the
position of the complainant through jury directions. Finally, the chapter turns to
evidence of the complainant’s bad character and considers the position where the
defendant seeks to adduce evidence that the complainant has on other occasions
made false allegations of sexual assault. We conclude that the current position on the
test for admissibility of evidence of false allegations is unsatisfactory. Our provisional
proposal is that this area of bad character evidence should be governed by sexual
behaviour evidence provisions.

Chapter 6 explores compensation for criminal injuries. It considers cross-
examination of complainants regarding their applications to the Criminal Injuries
Compensation Authority (CICA). At trial, the suggestion made to the jury is that the
complainant’s criminal allegation is false and for the purpose of financial gain. We
examine views expressed to us that this type of evidence and cross-examination
provides a further avenue for the introduction of myths and misconceptions about the
prevalence of false complaints and, in terms of potential prejudicial effect, is similar to
sexual behaviour evidence. We dismiss the possibility of preventing cross-
examination on this topic by amending the CICA’s time limits to allow sexual offences
complainants to make their compensation claims after the conclusion of the criminal
proceedings. Instead, we consider ways to tackle this issue directly, namely via
restrictions on the use of cross-examination and evidence. We seek consultees’ views
on using an enhanced threshold and structured discretion model similar to the one we
consider in Chapter 4 for sexual behaviour evidence, to determine admissibility of
criminal injuries compensation claims evidence. We also ask consultees for their
views on whether the Judicial College should consider the use of judicial directions
where evidence of a criminal injuries compensation claim is admitted.

1.102 In Chapter 7 we review the provision of special measures to assist complainants to

engage and give evidence in sexual offences prosecutions. First, we discuss the
current framework in sections 16 and 17 of the YJCEA 1999 that enables
complainants in sexual offences to apply for special measures by virtue of being an
“intimidated witness” due to the nature of the offence. This is known as an automatic
eligibility framework. Complainants still need to apply and to provide evidence that the
measure would enhance the quality of their evidence before the measure is granted.
We provisionally propose that an automatic entittement model is more appropriate.
This would mean complainants are entitled to certain standard measures to assist
them to give evidence without having to provide further evidence about suitability and
impact. We consider which measures in such a framework should be “standard” and
therefore available to all complainants. We also consider whether any individual
measures need reform, asking for views on possible changes that could enhance
certainty and consistency for complainants. Finally, we ask about measures that are
available to defendants when attending court and giving evidence.

1.103 In Chapter 8 we consider whether complainants should be entitled to independent
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legal advice (“ILA”) and/or independent legal representation (“ILR”) in respect of
applications made before or during the trial relating to their sexual behaviour evidence



and personal records. We first describe the current, limited provision for ILA and ILR
and then explore the arguments for formalising and extending such provision in
relation to applications regarding complainants’ personal records and sexual
behaviour evidence. We describe the concerns that such extension may cause
delays, and the risk to the well-established binary adversarial system. We
provisionally conclude that as these applications directly engage the complainant’s
right to respect for their private life, it is appropriate that they have a right to be heard
and access to funded ILA and ILR when considering such applications. This will
ensure their right to respect for their private life is advanced to the court. We then
consider practicalities including when such ILA and ILR should be available. We then
propose that ILA and ILR should be provided by qualified legal professionals. We also
propose that complainants should have access to ILA in respect of applications for
measures to assist them give evidence.

1.104 In Chapter 9 we examine how trials are conducted. In this chapter we consider
ways of reducing the deployment of myths and misconceptions during sexual offences
trials. Initially, we invite views on whether all practitioners should be required to
undertake mandatory training on myths and misconceptions before conducting a
sexual offences case. We analyse the problems inherent in determining what is
impermissible reliance on a myth or misconception, and what is permissible on the
facts of an individual case. Given this difficulty, we provisionally propose that the test
of relevance should remain the threshold for allowing lines of questioning but ask for
views on how to ensure that due attention is paid to this issue, such as the use of a
Ground Rules Hearing in advance of a trial. We also explore whether the Judicial
College should consider giving guidance on addressing generalisations about sexual
offending or complainants as a class. Finally, we consider exceptional potential
consequences if myths and misconceptions are introduced at trial, such as,
professional misconduct proceedings and wasted costs orders.

1.105 In Chapter 10 we consider several ways of better informing juries in order to
minimise the influence of myths and misconceptions, thereby assisting them in
performing their function as decisionmakers in sexual offences trials. We explore three
strategies aimed at addressing myths and misconceptions in turn, each of which could
be introduced in isolation or as part of a multi-faceted strategy for educating jurors on
victims’ responses to sexual trauma. We begin by considering whether there should
be a presumption in favour of giving judicial directions addressing myths and
misconceptions, as in Scotland, and whether the Judicial College should consider
change to any of the existing judicial directions. The use of expert evidence and
alternative juror education tools (including informational videos, juror information
notices, and online interactive tools) are considered as possible new strategies for
addressing myths and misconceptions. We set out the current law and developing
evidential bases for these new methods of educating jurors before asking several
consultation questions regarding their suitability for tackling myths and
misconceptions.

1.106 In Chapter 11 we consider rights of appeal. In this chapter we consider whether the
complainant should be given the right to appeal decisions made before verdict relating
to the disclosure or admission of their personal records or sexual behaviour evidence.
We first describe the limited current availability of rights of appeal against decisions
made during the trial process, before the verdict, for the defendant and prosecution.
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We provisionally propose that the complainant, where they have the right to be heard
on an application, should be extended the same limited appeal rights that are currently
available to defendants. We then ask for views on greater use of preparatory hearings
and whether there should be any further extension to complainants’ rights of appeal.

Chapter 12 takes a holistic view of the preceding chapters, discussing the
implications, and combined and cumulative effect of the measures that we have
presented in those chapters. It seeks views on wider questions of whether some
measures should be prioritised or deprioritised and the rationale for doing so. The
chapter reflects our view that each chapter and consultation question should not solely
be considered in isolation, rather, each needs to be viewed in conjunction with each
other, and in the wider context of the criminal process as a whole.

In Chapter 13 we consider some ideas for radical reform. Some of these reforms
were suggested to us by stakeholders frustrated with both the pace of change in this
field and the apparent inability of small adjustments to make a substantive difference.
We do not make provisional proposals in this chapter, but instead explore the cases
for and against some significant changes to the trial process for sexual offences. We
ask a series of open questions to seek consultees’ views on these possibilities. The
possibilities we consider in this chapter are: the introduction of specialist examiners to
take the complainant’s evidence; the introduction of a specialist court for sexual
offences; jury screening based on an assessment of rape myth acceptance; a
requirement for jurors to give reasoned verdicts; and the introduction of juryless trials.

References and sources

1.109 Citations for all published sources are provided in footnotes. Where maijor reports,

codes of practice, guidance documents or the like are available from a reliable online
source then we have generally provided a link. Where sources are subject to update
then we have generally linked to the page where they are published rather than
directly to a PDF file. All links were last accessed in May 2023.
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Chapter 2: Myths and misconceptions about rape
and sexual violence

INTRODUCTION

2.1 In simple terms, misconceptions are beliefs which, although genuinely and sincerely
held, are factually incorrect and may be derived from stereotypes. They may be
present in well-intentioned and fair-minded people. Misconceptions about rape and
sexual assault are often characterised as “rape myths”. Rape myths have been
described as “attitudes and beliefs that are generally false but are widely and
persistently held”," or “descriptive or prescriptive beliefs about sexual aggression (ie
about its scope, causes, context, and consequences) that serve to deny, downplay or
justify sexually aggressive behavior that men commit against women”.? We adopt the
terminology “myths and misconceptions” as it captures the breadth of nuances and
complexities that can arise in the ways attitudes and beliefs in society come to operate
in the law. For example, a belief or attitude may not be a myth in the general sense of
the word and yet still be important for understanding how rape is viewed in our society
and in our criminal justice system. The wider terminology also reflects the fact that
misconceptions are relevant to prosecutions for not only rape but also serious sexual
offences generally, and that there are also misconceptions when men are victims of
rape.® The term “rape myths”, however, is commonly understood as capturing that
wider application and it is the term that stakeholders use.* In this consultation paper
we often use that shorter form. Throughout, our primary concern is not on the
existence or prevalence of rape myth acceptance in society generally, but on the
manner and extent to which rape myths have an influence on the criminal process
and, particularly, criminal trials.

1 K A Lonsway and L F Fitzgerald, “Rape myths” (1994) 18 Psychology of Women 133, 134, cited in J Temkin
and B Krahé, Sexual Assault and the Justice Gap: A Question of Attitude (2008) p 34.

2 H Gerger et al, “The Acceptance of Modern Myths about Sexual Aggression (AMMSA) Scale: Development
and validation in German and English” (2007) 33 Aggressive Behaviour 422, cited in J Temkin and B Krahé,
Sexual Assault and the Justice Gap: A Question of Attitude (2008) p 34.

8 P Rumney, “Male rape in the courtroom: issues and concerns” [2001] Criminal Law Review 205; P Rumney,
“Policing Male Rape and Sexual Assault” (2008) 72 Journal of Criminal Law 67; C DeJong, S J Morgan and
A Cox, “Male rape in context: measures of intolerance and support for male rape myths (MRMs)” (2020) 33
Criminal Justice Studies 195; B Hine et al, “Mapping the landscape of male-on-male rape in London: An
analysis of cases involving male victims reported between 2005 and 2012” (2021) 22 Police Practice and
Research 109; B Hine, A Murphy and J Churchyard, “Development and validation of the Male Rape Myth
Acceptance Scale (MRMAS)” (2021) 7 Heliyon E07421; on male victims and female perpetrators, see S
Weare, “Forced-to-penetrate cases: deconstructing myths and stereotypes” in R Killean et al (eds), Sexual

Violence on Trial: Local and Comparative Perspectives (2021) pp 97-108.

4 Eg, Judicial College of England and Wales, Equal Treatment Bench Book (July 2022) pp 181-182; “Rape
Myths and Juries”, Hansard (HC), 21 November 2018, vol 649, cols 347WH-350WH; Crown Prosecution
Service (“CPS”"), Legal Guidance — Rape and Sexual Offences, “Chapter 4 — Tackling Rape Myths and
Stereotypes” (21 May 2021); Harriet Wistrich, “Martyna Ogonowska was failed by a criminal justice system
rotten with rape myths” The Guardian (9 November 2022).
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https://www.judiciary.uk/guidance-types/bench-book/
https://hansard.parliament.uk/commons/2018-11-21/debates/8BF93744-89C2-426C-98E3-CF8C9839C028/RapeMythsAndJuries#:%7E:text=Rape%20myths%20still%20dominate%20in,rape%20by%20what%20they%20wear.
https://hansard.parliament.uk/commons/2018-11-21/debates/8BF93744-89C2-426C-98E3-CF8C9839C028/RapeMythsAndJuries#:%7E:text=Rape%20myths%20still%20dominate%20in,rape%20by%20what%20they%20wear.
https://www.cps.gov.uk/legal-guidance/rape-and-sexual-offences-chapter-4-tackling-rape-myths-and-stereotypes
https://www.cps.gov.uk/legal-guidance/rape-and-sexual-offences-chapter-4-tackling-rape-myths-and-stereotypes
https://www.theguardian.com/commentisfree/2022/nov/08/martyna-ognonowksa-justice-system-rape-myths-women
https://www.theguardian.com/commentisfree/2022/nov/08/martyna-ognonowksa-justice-system-rape-myths-women

2.2

In this chapter we set out the ways that myths and misconceptions might influence the
criminal justice process in rape and serious sexual offences. Like the consultation
paper as a whole, the chapter is structured to reflect the general order in which
complainants encounter different parts of the criminal justice system. The first section
examines policing, from the point at which the victim of a rape or sexual assault is
faced with a decision about reporting the crime. Secondly, we look at prosecution
decision-making. Thirdly, we turn to aspects of evidence, procedure and the conduct
of the trial. In that section we look at the effects of myths and misconceptions on
juries, an area that has been the subject of considerable research in recent years. Our
conclusion is that, in spite of myriad strategies to minimise their effects, there are clear
risks that myths and misconceptions still contaminate aspects of the trial process, and
— while ensuring the defendant’s right to a fair trial is protected — those risks can be
further addressed by reforms in the areas we discuss in the chapters that follow.

WHAT ARE THE MYTHS AND MISCONCEPTIONS?

2.3

24

2.5

In Chapter 1 we sketched the emergence in the 1970s of the way that rape myths
were identified as undermining criminal justice processes in sexual offences. We
noted that there has been extensive research on rape myths and their effects, with a
general consensus about:

what rape myths usually contain [and that these myths] affect subjective definitions
of what constitutes a “typical rape”, contain problematic assumptions about the likely
behaviour of perpetrators and victims, and paint a distorted picture of the
antecedents and consequences of rape.®

Researchers, we explained, had argued that these fell into four categories or general
types: beliefs that blame the victim for their rape; disbelief in claims of rape; beliefs
that tend to exonerate the perpetrator; and beliefs that only certain types of women
are raped.®

We turn now to the modern articulation of rape myths, looking at the substance of
myths and misconceptions and approaches to countering them.

Myths and misconceptions: the reality of rape

26

It has been commonplace for some years to identify myths and misconceptions in
plain language and to provide evidence-based statements of the contrasting reality.
Articulating them in this way helps to counter the views that underpin them; for
example, that if there has been a “real” rape then certain features will be evident. In
the table below, the first two columns draw on the literature to position commonly held

G Bohner et al, “Rape myth acceptance: cognitive, affective and behavioural effects of beliefs that blame the
victim and exonerate the perpetrator” in M Horvath and J Brown (eds), Rape: Challenging Contemporary
Thinking (2009) pp 17-45, 18-19.

S Dinos, N Burrowes, K Hammond and C Cunliffe, “A systematic review of juries' assessment of rape
victims: Do rape myths impact on juror decision making?” (2015) 43 International Journal of Law, Crime and
Justice 36, 37, citing G Bohner et al, above. More recently see G Bohner et al, “Modern Myths About Sexual
Aggression: New Methods and Findings” in M A H Horvath and J M Brown (eds), Rape: Challenging
Contemporary Thinking — 10 Years On (2023), pp 159-171.
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myths and stereotypes alongside what the evidence shows.” Our aim in creating the
table is not to provide a comprehensive, definitive or exhaustive list; indeed, as
societies and the state of knowledge change it might be expected that myths and
evidence will evolve.® We are not adding to the literature; our task in this project is not
to define myths and misconceptions. Rather, our purpose in this short list is
illustrative, to show what we have in mind when we refer to myths and misconceptions
in the consultation paper and examine ways to combat and contain the risks that they
will contaminate jury decision-making. With that in mind, the third and fourth columns
identify where guidance for prosecutors and example judicial directions seek to
address the myths. The Crown Prosecution Service (“CPS”) legal guidance on
tackling rape myths and stereotypes considers 40 myths, looking at their implications
and how they might be addressed by prosecutors.® The Crown Court Compendium
provides narrative guidance and authorities, in addition to example judicial
directions.™
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The form of words used for any given myth of misconception varies in the literature, and some formulations
have become more widely adopted than others, but the wide agreement about their content is reflected in
the consistency of the ways that they are expressed in academic research, government publications, judicial
statements, prosecutorial guidance in England and Wales and internationally. In presenting this non-
exhaustive list we have drawn particularly on the following: L Kelly, J Temkin and S Griffiths, Section 41: an
evaluation of new legislation limiting sexual history evidence in rape trials (Home Office, 2006) (“Kelly et al”)
p 2; N Burrowes, Responding to the challenge of rape myths in court. A guide for prosecutors (March 2013)
(“Burrowes”); CPS, Legal Guidance, Rape and Sexual Offences, “Annex A - Tackling Rape Myths and
Stereotypes” (“CPS Annex A”) (May 2021).

A Gekoski et al, “A lot of the time it's dealing with victims who don’t want to know, it’s all made up, or
they’ve got mental health’: Rape myths in a large English police force” [2023] International Review of
Victimology (1 January 2023, ahead of print) 1, 2.

CPS Annex A (2021). As we have indicated, our list is illustrative and we do not address all of the CPS
material here.

Judicial College, The Crown Court Compendium — Part 1: Jury and Trial Management and Summing Up
(June 2022) (“Crown Court Compendium”) 20-1, “Sexual offences — The dangers of assumptions”. The
Compendium provides comprehensive guidance to trial judges and the framework within which judges can
devise the directions that reflect the needs of the trial: see para 1.70.



https://www.cps.gov.uk/legal-guidance/rape-and-sexual-offences-annex-tackling-rape-myths-and-stereotypes
https://www.cps.gov.uk/legal-guidance/rape-and-sexual-offences-annex-tackling-rape-myths-and-stereotypes
https://www.judiciary.uk/guidance-and-resources/crown-court-compendium/

Myth or What the evidence CPS Legal Crown Court

misconception shows Guidance Compendium
Rape is most The great majority of Myth 2 Example
commonly rapes are committed by direction 1
perpetrated by a persons known to the

stranger. It typically victim.'? Rape happens

occurs outside, at at any time of day. Most

night, in secluded commonly, rape takes

places.™ place indoors and™

victims are often raped in
their homes.™

Rape always involves | Rape may or may not Myth 1 Example
physical force.™ involve physical force. directions 1
Rapists may use threats and 12

of force or manipulative
techniques to intimidate
and coerce their
victims.®

CPS Annex A (2021) myth 2; Kelly et al (2006) p 2.

ONS, Nature of sexual assault by rape or penetration, England and Wales: year ending March 2020 (18
March 2021) p 4: “For the years ending March 2017 and March 2020 combined, victims who experienced
sexual assault by rape or penetration since the age of 16 years were most likely to be victimised by their
partner or ex-partner (44%). This was closely followed by someone who was known to them other than a
partner or family member (37%), which includes friends (12%) and dates (10%) [and] 15% [of women]
reported being assaulted by a stranger ....”. See also: Kelly et al (2006) p 2, citing S Walby and J Allen,
Domestic Violence, Sexual Assault and Stalking: Findings from the British Crime Survey (Home Office
Research Study 276, 2004); Burrowes (2013) p 6, citing B Stanko and E Williams, “Reviewing rape and rape
allegations in London: what are the vulnerabilities of the victims who report to the police?” in M Horvath and
J Brown (eds), Rape: Challenging Contemporary Thinking (2009) pp 207-228.

ONS, above, p 6: “For the years ending March 2017 and March 2020 combined... The assault had taken
place in a park, other open public space, car park or on the street for 9% of victims”. See also Kelly et al
(2006) p 2, citing: J Lovett, L Regan and L Kelly, Sexual Assault Referral Centres: Developing Good
Practice and Maximising Potentials (Home Office Research Study 285, 2004).

Burrowes (2013); ONS, above, p. 6: “For the years ending March 2017 and March 2020 combined, the most
common location for rape or assault by penetration to occur was in the victim’s home (37%), followed by the
perpetrator's home (26%)”.

CPS Annex A (2021) myth 1.

Above; ONS, Nature of sexual assault by rape or penetration, England and Wales: year ending March 2020
(18 March 2021) p 8: “For over half (54%) of victims, physical force had been used by the perpetrator to try
to make them have sex with them, with 10% reporting the perpetrator had choked or tried to strangle them.
Over one-fifth (22%) of victims reported feeling frightened or that the perpetrator had threatened to hurt
them, and in 6% of reported cases, threats to kill the victim were made by the perpetrator.” See also Kelly et
al (2006) p 2, citing S Walby and J Allen, Domestic Violence, Sexual Assault and Stalking: Findings from the
British Crime Survey (Home Office Research Study 276, 2004).
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resistance would be futile
and/or dangerous.'® The
victim may be afraid of
being killed or seriously
injured and so co-
operate with the rapist to
save their life."® Victims
may become physically
paralysed with terror or
shock and are unable to
move or fight.?°
Disassociation or
freezing can be a means
of self-protection or
defence — any effort to
prevent, stop or limit the
event.?!

Myth or What the evidence CPS Legal Crown Court
misconception shows Guidance Compendium
Rape will always be Many victims do resist, Myth 22 Example
physically and/or many freeze through fear directions 1
verbally resisted."’ or shock, or decide that and 12

20

21

40

See Kelly et al (2006) p 2.

Kelly et al (2006) p 2, citing L Kelly, Surviving Sexual Violence (1987); see also A Mdller, H P Séndergaard
and L Helstréom, “Tonic immobility during sexual assault — a common reaction predicting post-traumatic
stress disorder and severe depression” (2017) 96 Acta Obstetricia et Gynecologica Scandinavica 932.

CPS Annex A (2021) myths 20-24, 26; see also K Kozlowska et al, “Fear and the Defense Cascade” (2015)
23(4) Harvard Review of Psychiatry 263; P Murphy and F Mason, “Psychological Effects of Rape and
Serious Sexual Assault” in P Rook and R Ward, Sexual Offences Law and Practice (61" ed 2021), para
23.22: “It is noteworthy that it is the perception of threat, not the actual threat, which governs individuals’
responses. Most will be profoundly affected: fearful, disorientated, and helpless. Victims may be constantly
re-evaluating their situation during the attack and changing their behaviour accordingly. Others, particularly
where repeat victimisation is a factor, may cut off, dissociating from reality. Some women may submit to
sexual intercourse from fear of what might happen if they were to resist, or even merely to protest.”

CPS Annex A (2021) myths 20-24, 26; see also notes 18 and 19 above.

CPS Annex A (2021) myth 1; see also notes 18 and 19 above.




Myth or What the evidence CPS Legal Crown Court

misconception shows Guidance Compendium
Rape always results | Rape does not always Myth 24 Example
in physical injury.?2 leave visible signs on the direction 12

body or the genitals of
the victim.2® A minority of
reported rapes involve
major external or internal

injuries.?*
Rape will always be Most rapes are never Myth 25 Example
reported promptly.?® | reported to the police.?® directions 2
There are many reasons and 3

why victims do not report
or delay reporting,
including trauma,
feelings of shame,
confusion, or fear of the
consequences.?’

22

23

24

25

26

27

Kelly et al (2006) p 2.

CPS Annex A (2021) myths 20-24; see also G Walker, “The (in)significance of genital injury in rape and
sexual assault” (2015) 34 Journal of Forensic and Legal Medicine 173.

Kelly et al (2006) p 2, citing S Walby and J Allen, Domestic Violence, Sexual Assault and Stalking: Findings
from the British Crime Survey (Home Office Research Study 276, 2004); ONS, Nature of sexual assault by
rape or penetration, England and Wales: year ending March 2020 (18 March 2021) p 8: “Nearly two-fifths of
victims (36%) reported that they suffered some sort of physical injury. The most common types of injuries
were minor bruising or black eye (23%) and scratches (15%).”

Burrowes (2013) p 6.

ONS, Nature of sexual assault by rape or penetration, England and Wales: year ending March 2020 (18
March 2021) p 14: “The Crime Survey for England and Wales (CSEW) for the years ending March 2017 and
March 2020 combined showed that fewer than one in six victims (16%) had reported the assault to the
police (Appendix Table 13). This figure was similar to that seen in the year ending March 2014 (17%).” R
George and S Ferguson, Review into the Criminal Justice System response to adult rape and serious sexual
offences across England and Wales Research Report (HM Government, June 2021) p 29, note that the true
incidence may be higher as not all victims will disclose to CSEW, police or other bodies. Earlier estimates
were that as many as 90% of rapes went unreported: Burrowes (2013) p 6; Kelly et al (2006) p 2, citing S
Walby and J Allen, Domestic Violence, Sexual Assault and Stalking: Findings from the British Crime Survey
(Home Office Research Study 276, 2004).

Burrowes (2013) p 6; ONS, above, p 14: “For those that told someone about the abuse, but did not report it
to the police, the most common reasons given were: embarrassment (40%), did not think they could help
(38%) and thought it would be humiliating (34%). A quarter of victims also thought the police would not
believe them (Appendix Table 16).” J Molina and S Poppleton found that the most important reasons given
by victims for not reporting to the police were feeling like they would not be believed, and feeling that there
would not be a successful investigation or prosecution for reasons relating to the victim’s gender, sexuality
or lifestyle. The next most important reason was feelings of shame, embarrassment, or not wanting others to
know: Rape Survivors and the Criminal Justice System (Office of the Victims’ Commissioner, October 2020)
p 11.
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Myth or What the evidence CPS Legal Crown Court

misconception shows Guidance Compendium
After rape, all victims | Reactions to rape vary Myths 20-21 Example
react in the same greatly. Victims may and 23 directions 1, 6
way.?® Real rape react with extreme and 7

victims will always be | distress, quiet control,

visibly distressed shock and denial.*°

when describing what
happened.?®

Only gay men rape Men who rape other men | Myth 12 No example
other men. Only gay | are often heterosexual, direction?
men get raped.>! and their victims are also

often heterosexual.??

Allegations of rape False allegations are Myth 33 No example
are commonly very uncommon. The direction
false. evidence does not

support a generalised
suspicion of rape
complainants.®®

28

29

30

31

32

33

34

35
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Kelly et al (2006) p 2; Burrowes (2013) p 6.
CPS Annex A (2021) myth 21.

Burrowes (2013) p 6; Kelly et al (2006) p 2, citing J Herman, Trauma and Recovery: From Domestic Abuse
to Political Terror (1994); P Murphy and F Mason, “Psychological Effects of Rape and Serious Sexual
Assault” in P Rook and R Ward, Sexual Offences Law and Practice (6! ed 2021) para 23.30: “Emotions will
vary following rape and should initially be viewed as a normal reaction to an abnormal event. Individuals
may be expressive and tearful, quiet and controlled, distressed, shocked or in denial.”

CPS Annex A (2021) myth 12; see also Burrowes (2013) p 6.

Burrowes (2013) p 6. A UK study found that over half of perpetrators and half of victims were heterosexual,
with heterosexual perpetrators being particularly common in “stranger assaults”: S Hodge and D Canter,
“Victims and perpetrators of male sexual assault” (1998) 13 Journal of Interpersonal Violence 222. US
studies have found that “both homosexual and heterosexual assailants assault men of either sexual
orientation”: D Mitchell et al, “Attributions of Victim Responsibility, Pleasure, and Trauma in Male Rape”
(1999) 36 Journal of Sex Research 369, 369.

Example direction 14 addresses circumstances where the defendant is a gay man and the victim is a child
of the same gender. See further paras 10.87 to 10.93 below where we present consultation questions about
whether the Judicial College should consider including an additional example direction in the Crown Court
Compendium.

CPS Annex A (2021) myth 33; Burrowes (2013) p 6.

The largest UK study concluded that of 2,643 complaints reported to police, 67 (2.5%) were probably or
possibly false: L Kelly, J Lovett and L Regan, A gap or a chasm? Attrition in reported rape cases (Home
Office Research Study 293, 2005) p 50. Although police had recorded 216 (8%) of those complaints as
false, the authors note that the police designation of complaints as false was not always consistent with the
criteria stated in internal rules for recording a complaint as false (pp 47, 50). On definitions and policing
classifications, see also D Lisak et al, “False allegations of sexual assault: An analysis of ten years of
reported cases” (2010) 16 Violence Against Women 1318, 1319-1327 and C Saunders, “The truth, the half-
truth, and nothing like the truth: reconceptualizing false allegations of rape” (2012) 52 British Journal of



The effects of myths and misconceptions

2.7

Myths and misconceptions about rape and sexual assault do not lie at the root of
every problem associated with the prosecution of sexual offences but their effects are
pernicious and filter through the breadth and depth of the criminal justice system.
They are not peculiar to the criminal justice system but affect it because they are
accepted in wider society.* They may be accepted by people working in and
engaging with the criminal justice system, including by police, lawyers and judges, by
defendants, by complainants and by juries. In the following sections of this chapter we
look at some of those effects and the strategies that have been used to tackle them.
Our project is primarily concerned with the trial process, as our terms of reference
indicate, but our discussion begins earlier in the criminal justice process because it
underscores the importance of tackling myths and misconceptions in each and every
stage, and because earlier stage decision-making by victims and justice professionals
is often informed by what they understand of the later trial process.

PRE-TRIAL

2.8

It is beyond doubt that not every victim of rape reports the crime to the police. As
researchers for the End-to-End Rape Review noted, the most reliable data — which is
the Crime Survey for England and Wales — suggests that 84% of rapes are never
reported to police.?” Of the 491 respondents to a survey for the Office of the Victims’
Commissioner, 29% did not report their rape to police.® Asked to rank 17 factors that
underpinned their decision not to report, the most significant reason was that they did
not think they would be believed (74% very important, 21% important).3® This, the
report stated, “seem([s] to suggest that survivors are afraid of the impact of societal
rape myths on their credibility”.*° Other factors included having “heard negative things

36

37

38

39

40

Criminology 1152. See further paras 2.10 to 2.13 below on police acceptance of rape myths. More widely,
the evidence of the proportion of allegations reported to police that are false has been critically analysed in
P Rumney, “False allegations of rape” (2006) 65 Cambridge Law Journal 128 and P Rumney and K
McCartan, “Purported false allegations of rape, child abuse and non-sexual violence: nature, characteristics
and implications” (2017) 81 Journal of Criminal Law 497. Noting that how falsity is measured will be
important, and noting a wide variation in methodologies, Rumney and McCartan (p 508) do not subscribe to
the characterisation of false allegations as “extremely rare” but conclude that most rigorous studies estimate
that between 2% and 10% of allegations are false, that there is “no robust body of evidence pointing beyond
the high-end estimates of 8-10 per cent”, and that “any generalised suspicion of rape complainants is
unwarranted”. It has also been noted by researchers that an allegation of rape may be false without the
complainant having identified a perpetrator; that is, the fact a false allegation of rape has been made does
not mean that there is a person who has been falsely accused of rape: see Kelly et al (2006), p 48; and L
Kelly, “The (In)credible words of women: false allegations in European rape research” (2010) 16 Violence
Against Women 1345, 1346.

C Lilley et al, “Intimate Partner Rape: A Review of Six Core Myths Surrounding Women'’s Conduct and the
Consequences of Intimate Partner Rape” (2023) 12 Social Sciences 34, part 2.

R George and S Ferguson, Review into the Criminal Justice System response to adult rape and serious
sexual offences across England and Wales Research Report (HM Government, June 2021) p 29; see above
n 26.

J Molina and S Poppleton, Rape Survivors and the Criminal Justice System (Office of the Victims’
Commissioner, October 2020) p 9.

Above, p 11.
Above, p 12.
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about the trial process”, which was ranked fourth (60% very important, 24%
important).*!

2.9 Once arape is reported and enters the criminal justice system then, long before trial,
the evidence suggests that rape myths have significant effects.
Policing

2.10 When a person reports a rape, that first contact with police has been described as a

“make or break” moment.*? In that encounter, a police officer’s evaluation of a
complainant and their account of events will be crucial to determining what happens
next. It will be important with regard to how (if at all) a complaint is investigated and
whether a complainant pursues the complaint any further, and the way that a police
officer understands rape and sexual assault will be a significant factor.*3

2.11 Research indicates that police officers will be guided by their “common sense”, which

can be based on myths and misconceptions about rape.* This includes having
preconceived ideas about what a genuine victim would look like and believing victims
not fitting stereotypes to be less credible and blaming them more.*® The influences on
evaluations include:

e A belief that false allegations are common.*® The Angiolini Review described this
as a “matter of serious concern”.%’
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J Molina and S Poppleton, Rape Survivors and the Criminal Justice System (Office of the Victims’
Commissioner, October 2020) p 11.

Rt Hon Dame Elish Angiolini, Report of the Independent Review into the Investigation and Prosecution of
Rape in London (April 2015) (“Angiolini Review”) para 13.

B Hine and A Murphy, “Investigating the Demographic and Attitudinal Predictors of Rape Myth Acceptance
in UK Police officers: Developing an Evidence-Base for Training and Professional Development” (2019) 25
Psychology, Crime and Law 69, 70 (references omitted); see also E Sleath and R Bull, “Police Perceptions
of Rape Victims and the Impact on Case Decision Making: A Systematic Review” (2017) 34 Aggression and
Violent Behaviour 102, 109; A Gekoski et al, “A lot of the time it's dealing with victims who don’t want to
know, it's all made up, or they’ve got mental health’: Rape myths in a large English police force” [2023]
International Review of Victimology (1 January 2023, ahead of print) 1. Not only may investigatory failures
result from police officers’ acceptance of rape myths and inadequate training to address that, inadequate
investigations may also give rise to a claim for damages under the Human Rights Act 1998 for breach of the
article 3 duty to investigate inhuman or degrading treatment, of which rape and serious sexual assault are
instances: DSD and NBV v Commissioner of Police for the Metropolis [2014] EWHC 436 at [211]-[225] (esp
[215]), [134], [276].

L McMillan, “Police Officers’ Perceptions of False Allegations of Rape” (2018) 27 Journal of Gender Studies
9, 13.

A Gekoski et al, “A lot of the time it's dealing with victims who don’t want to know, it's all made up, or
they’ve got mental health’: Rape myths in a large English police force” [2023] International Review of
Victimology (1 January 2023, ahead of print) 1, 8-11; K Parratt and A Pina, “From “Real Rape” to Real
Justice: A Systematic Review of Police Officers’ Rape Myth Beliefs” (2017) 34 Aggression and Violent
Behaviour 68, 79-80.

K Parratt and A Pina, “From “Real Rape” to Real Justice: A Systematic Review of Police Officers’ Rape
Myth Beliefs” (2017) 34 Aggression and Violent Behaviour 68, 80; S Lea, U Lanvers and S Shaw, “Attrition
in rape cases: developing a profile and identifying relevant factors” (2003) 43 British Journal of Criminology
583; Angiolini Review (2015) paras 148, 152.

Angiolini Review (2015) para 154.



o A belief that rape is less likely to have occurred where the complainant and
suspect have a prior relationship, which plays to the misconception that real rape
is committed by strangers: “a previous relationship leads officers to place more
blame on the victim and less on the perpetrator, believing the case to be
ambiguous or not legitimate”.*®

e A belief that victims should be emotional and, if not, they are not credible.*®

2.12 ltis important to note that not all police officers are influenced by myths and

misconceptions.®® McMillan’s qualitative analysis found polarisation on the issue of
false allegations, with some officers believing in their prevalence, reverting to the idea
that rape is easy to allege and hard to disprove. Other officers, however, strongly
disagreed with this.®! In 2003 Lea noted that 20% of cases in her sample over a five-
year period were recorded as being false allegations, often on the grounds that —
based on the personal judgment of the officer — the complainant was “unstable” or the
complaint “malicious”.? Yet, in the same study “many police officers wrote poignant
comments on the questionnaires which demonstrated a great deal of understanding of
the pressures victims of intimate rapes endure, and expressed their frustration at not
being able to do more in such cases”.>® More generally, there are indications that rape
complainants are perceived more positively by female officers than by male officers,
and that more experienced officers are more likely to be aware of rape myths and less
likely to subscribe to them than junior officers.%* It has also been found that while rape
myth acceptance is detrimental to investigations, it is not the key determinant in
processing cases.%® As the Angiolini Review observed, this is “an enormously complex
area”:®

Police officers may simply not be equipped in terms of expertise, let alone time, to
unravel the heavy emotional and other baggage and decipher the reality of the
complainant’s experience. ... Police officers may also find it hard to come to terms
with repeated acquittals. As one explained to us, “There can be a sense of ‘here we
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K Parratt and A Pina, “From “Real Rape” to Real Justice: A Systematic Review of Police Officers’ Rape
Myth Beliefs” (2017) 34 Aggression and Violent Behaviour 68, 80.

Above, 75.
Above, 79.

L McMillan, “Police Officers’ Perceptions of False Allegations of Rape” (2018) 27 Journal of Gender Studies
9,12.

S Lea, U Lanvers and S Shaw, “Attrition in rape cases: developing a profile and identifying relevant factors”
(2003) 43 British Journal of Criminology 583, 593.

Above, 594.

K Parratt and A Pina, “From “Real Rape” to Real Justice: A Systematic Review of Police Officers’ Rape
Myth Beliefs” (2017) 34 Aggression and Violent Behaviour 68, 79; A Gekoski et al, “A lot of the time it's
dealing with victims who don’t want to know, it’s all made up, or they’ve got mental health’: Rape myths in a
large English police force” [2023] International Review of Victimology (1 January 2023, ahead of print) 1, 7-
8.

C Dalton et al, “A systematic literature review of specialist policing of rape and serious sexual offences”
(2022) 2 International Criminology 230, 231; E Sleath and R Bull, “Police Perceptions of Rape Victims and
the Impact on Case Decision Making: A Systematic Review” (2017) 34 Aggression and Violent Behaviour
102, 110.

Angiolini Review (2015) para 154.
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go again’ with some investigations as you know from the start that the factors will
lead to a not guilty verdict.”®’

2.13 Nevertheless, as a study of the Metropolitan Police found, rape myth acceptance
remains important and the greater officers’ tendency to accept rape myths, the greater
the likelihood that police will allocate higher victim responsibility, lower perpetrator
responsibility, and view claims as not genuine.*® More recently, the Casey Review and
Operation Soteria Bluestone researchers have found severe problems in some police
responses to rape.*® The Casey Review, summarising the findings of Operation
Soteria Bluestone research, reported an “endemic culture of disbelieving victims” in
which researchers “found prejudiced assumptions, stereotypes and rape myths, often
unchallenged, expressed openly by officers”.®® Such “problematic understanding,
attitudes and judgments underpinned victim credibility assessments, thereby creating
a self-perpetuating system”.®' Operation Soteria has set about remedying this,
working towards “transformational” initiatives, though the challenges are great.®?

Prosecution charging decisions

2.14 A suspect cannot be charged with an offence unless the prosecutor is satisfied that
there is “a realistic prospect of conviction”, based on an objective assessment of the
evidence.® That requires a consideration of the admissibility, reliability, credibility and

57 Angiolini Review (2015) paras 154-155.

58 B Hine and A Murphy, “The Influence of ‘High’ vs ‘Low’ Rape Myth Acceptance on Police Officers’
Judgements of Victim and Perpetrator Responsibility, and Rape Authenticity” (2019) 60 Journal of Criminal
Justice 100, 104. See also A Gekoski et al, “’A lot of the time it's dealing with victims who don’t want to
know, it'’s all made up, or they’ve got mental health’: Rape myths in a large English police force” [2023]
International Review of Victimology (1 January 2023, ahead of print) 1; K Parratt and A Pina, “From “Real
Rape” to Real Justice: A Systematic Review of Police Officers’ Rape Myth Beliefs” (2017) Aggression and
Violent Behaviour 34, 68, 80. Policing views can also have a knock-on effect in prosecutions: Hohl and
Stanko found the CPS charged in around 2% of the cases where police had expressed doubts: K Hohl and
E Stanko, “Complaints of rape and the criminal justice system: Fresh evidence on the attrition problem in
England and Wales” (2015) 12 European Journal of Criminology 324, 337.

5  Baroness Casey Review: An independent review into the standards of behaviour and internal culture of the
Metropolitan Police Service — Final Report (2023) (“Casey Review”) pp 159-165; B Stanko, Operation
Soteria Bluestone Year 1 Report 2021-2022 (December 2022) pp 5-8, 23-44. Among the problems are a
lack of specialist knowledge and insufficient learning and development: pp 5-6, 23-24, 26-27; see also A
Gekoski et al, “A lot of the time it's dealing with victims who don’t want to know, it’s all made up, or they’'ve
got mental health’: Rape myths in a large English police force” [2023] International Review of Victimology (1
January 2023, ahead of print) 1, 6, 16.

60 Casey Review (2023) p 164.
61 Above, p 164.

62 B Stanko, Operation Soteria Bluestone Year 1 Report 2021-2022 (December 2022) pp 10, 17-18, 49-50.
Although we do not focus on policing matters given our terms of reference, it would be remiss of us not to
note that this consultation paper will be published against a background that includes the sentencing of a
Metropolitan Police officer for rape and murder (R v Couzens (30 Sept 2021) Crown Court (unreported)), the
sentencing of another for multiple serious sexual offences over a period of years (R v Carrick (7 Feb 2023)
Crown Court (unreported)), and the publication of the Casey Review (2023) that found institutional misogyny
(p 331) and that predatory behaviour by some officers has been allowed to flourish in the Metropolitan
Police (p 12).

63 Crown Prosecution Service, Code for Crown Prosecutors (October 2018) paras 4.6, 4.7.
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https://www.cps.gov.uk/publication/code-crown-prosecutors

2.15

2.16

217

sufficiency of the evidence.® Might myths and misconceptions influence that
assessment? There is considerable research that suggests they could.

Studies in the US have consistently found that prosecutorial evaluations are affected
by stereotypes about “genuine victims”. On the one hand, prosecutors may be
influenced by myths in their own evaluation of the strength of a case and, on the other,
they may use them “to predict how judges and juries will react to victims”.%® Factors
that have been found to diminish the strength of the case — and especially the
complainant’s credibility — have included whether the complainant and the suspect
know each other, or whether the complainant engaged in “risk-taking” behaviour —
which might be walking alone late at night, sitting in a bar alone, using alcohol or
drugs, or willingly going to the suspect’s house.5¢

Similarly, prosecutorial focus on credibility and reliability in sexual offences cases has
been found in England and Wales. For example, Hester and Lilley’s 2017 study
reviewing 87 reported rape cases across three police forces in England found various
extra-legal factors influenced CPS charging decisions.®” The relationship between the
suspect and the complainant was a “key feature in the pattern of attrition”; allegations
concerning suspects who knew the complainant were more likely to be ruled by the
police that no crime had occurred, with prosecutors then charging in around three
quarters of the cases that were referred by police.®® Complainants who had mental
health issues or had been drinking at the time of the alleged offence “tended not to
have their cases progressed to charge”, whether before or after referral to the CPS.%°
All these are consistent with the influence of myths in judging complainants and
complaints in sexual offences cases, whether on the grounds that credibility and
reliability are doubted by the prosecutor, or whether the prosecutor is anticipating the
ways that juries and judges will respond to these factors.”

An anticipatory approach creates circularity, as Cossins has argued.

Low conviction rates produce a feedback effect which influences police
investigations and prosecutors’ assessments of the evidence, including the
believability of the complainant. Thus, when police and prosecutors are assessing
the reasonable prospects of conviction, they do so in light of a trial process that
sends the message time and time again that any behaviour on the part of the

64 Crown Prosecution Service, Code for Crown Prosecutors (October 2018) paras 4.6, 4.7, para 4.8.

65

J Spears and C Spohn, “The effect of evidence factors and victim characteristics on prosecutors’ charging

decisions in sexual assault cases” (2006) 14 Justice Quarterly 501, 502.

66

J Spears and C Spohn, “The genuine victim and prosecutors’ charging decisions in sexual assault cases”

(1996) 20 American Journal of Criminal Justice 183, 192; above, 502.

67

M Hester and S Lilley, “Rape investigation and attrition in acquaintance, domestic violence and historical

rape cases” (2017) 14 Journal of Investigative Psychology and Offender Profiling 175.
68 Above, 181.

69

Above, 185. Hester and Lilley also note here that there may be disagreements between police and

prosecutors.

70 See for example Angiolini Review (2015) para 655.
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complainant that could elicit victim-blame from the [jury] will be detrimental to
securing a conviction.”’

2.18 This effect is not new. Frohman pointed to it in 1991, arguing that, when making a
charging decision, prosecutors must look “downstream” towards juries as they will be
the decision-makers in the case. If juries are influenced by myths and misconceptions,
prosecutors will or even must take into account that there will only be a realistic
prospect of conviction where the complainant’s behaviours fit such myths and
misconceptions.’? This has also been labelled the “bookmaker’s test”, which refers to
prosecutors attempting to second-guess potential jury prejudices when determining
whether there is a realistic prospect of conviction.”

2.19 There have been extensive efforts to tackle this problem. The CPS Legal Guidance on
Rape and Sexual Offences states explicitly that “rape myths and stereotypes should
play no part in the prosecutor’s decision-making”.”* Prosecutors must not apply a
“bookmaker’s test” when deciding whether to charge a suspect.”® They must “assume
that the jury hearing the case will be objective, impartial and reasonable, properly
directed and acting in accordance with the law”.”® To assist prosecutors the Guidance
includes information about the reality of rape (which we have drawn on in the table
above). There is also ongoing work to educate and train prosecutors in key areas
linked to tackling myths and misconceptions including the impact of trauma, decision-
making, the changing nature of sexual behaviours and encounters, and evidence of
psychological injury.””

2.20 However, if the threshold used by prosecutors — a “realistic prospect of conviction” — is
to exclude the influence of myths and misconceptions on juries, there must be rules of
evidence and trial processes that prevent such influence.

A Cossins, Closing the Justice Gap for Adult and Child Sexual Assauilt (2020) p 76.

72 L Frohmann, “Discrediting victims’ allegations of sexual assault: prosecutorial accounts of case rejections”
(1991) 38 Social Problems 213, 224.; see also K Lonsway and J Archambault, “The ‘justice gap’ for sexual
assault cases: Future directions for research and reform” (2012) 18 Violence Against Women 145, 163.

73 CPS Annex A (2021); Regina (B) v Director of Public Prosecutions (Equality and Human Rights Commission
intervening) [2009] HWFC 106 (Admin), 1 WLR 2072 at [50].

7% CPS, Legal Guidance — Rape and Sexual Offences, “Chapter 4 — Tackling Rape Myths and Stereotypes”
(21 May 2021).

75 CPS Annex A (2021). R (on the application of End Violence Against Women Coalition) v DPP [2021] EWCA
(Civ) 350, [2021] 1 WLR 5829 considered an application for judicial review of the DPP’s decision to remove
from RASSO training materials documents and terminology associated with merits-based guidance. The
applicant argued that this created a risk that prosecutors would use a bookmaker’'s approach that factored in
rape myths rather than an objective merits-based approach. Both the Divisional Court and the Court of
Appeal found that that there was no evidence that the change in language in the guidance changed its effect
and the application was dismissed.

76 CPS, Legal Guidance — Rape and Sexual Offences, “Chapter 4 — Tackling Rape Myths and Stereotypes”
(21 May 2021); see also K Lonsway and J Archambault, “The ‘justice gap’ for sexual assault cases: Future
directions for research and reform” (2012) 18 Violence Against Women 145, 163.

7 See CPS, Police-CPS Joint National Rape Action Plan — refresh 2022: Annex on delivery against previous
commitments (20 October 2022).
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TRIAL

2.21 There is no one, single strategy for countering the influence of myths and

misconceptions. On the contrary, they must be tackled on multiple fronts, including by
addressing the acceptance of myths and misconceptions in wider society.’® In this
consultation paper our principal focus is on the trial process and so we outline here
some of the ways that myths and misconceptions have an influence and can be
countered.

Rules of evidence

2.22 There have been significant reforms that have sought to prevent rape myths

contaminating the trial process. As we observed in the introductory chapter, these
have included, for example, removing requirements for corroboration warnings and,
soon after, further limits such that a warning could only be given if there was an
evidential basis for it.”® In this consultation paper we examine a number of areas
where it appears that myths and misconceptions may still have an influence, in spite
of attempts to prevent that influence. Such concerns are consistent with evidence from
other jurisdictions, where research has revealed that legislation and procedure have
not had the intended effects.® In this section we set out some of the background and
examples to illustrate the concerns that underpin the areas on which we focus in this
consultation.

2.23 One major reform — arguably the major reform — in this jurisdiction and in others has

been the enactment of “rape shield” laws, which limit the admissibility of evidence
about a complainant’s sexual behaviour (or sexual history, as it has often been
called).®' Such laws counter what have been described in the Supreme Court of
Canada as the “twin myths” that “unchaste” women are more likely to consent to sex
and less worthy of belief. This is explained in a well-known passage from R v
Seaboyer:

The main purpose of the legislation is to abolish the old common law rules which
permitted evidence of the complainant’s sexual conduct which was of little probative
value and calculated to mislead the jury. The common law permitted questioning on
the prior sexual conduct of a complainant without proof of relevance to a specific
issue in the trial. Evidence that the complainant had relations with the accused and
others was routinely presented (and accepted by judges and juries) as tending to
make it more likely that the complainant had consented to the alleged assault and as
undermining her credibility generally. These inferences were based not on facts, but
on the myths that unchaste women were more likely to consent to intercourse and in
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Examples include the “Tea and Consent” education video released by Thames Valley Police in 2015 and the
Home Office “This is Abuse” campaign from 2010-2014 that aimed to educate teenagers about abusive
relationships.

See para 1.50.

For example: J Quilter and L McNamara, Qualitative Analysis of County Court of Victoria Rape Trial
Transcripts: Report to the Victorian Law Reform Commission (August 2021); J Quilter, L McNamara and M
Porter, “The most persistent rape myth? A qualitative study of ‘delay’ in complaint in Victorian rape trials”
(2023) 35 Current Issues in Criminal Justice 4.

In England and Wales, the primary provisions governing sexual behaviour evidence are found in section 41
of the Youth Justice and Criminal Evidence Act 1999.
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any event, were less worthy of belief. These twin myths are now discredited. The
fact that a woman has had intercourse on other occasions does not in itself increase
the logical probability that she consented to intercourse with the accused. Nor does
it make her a liar. In an effort to rid the criminal law of these outmoded and
illegitimate notions, legislatures throughout the United States and in England,
Australia and Canada passed "rape-shield" laws. (I note that the term "rape shield"
is less than fortunate; the legislation offers protection not against rape, but against
the questioning of complainants in trials for sexual offences.)®

Where character evidence is concerned, suggestions that the complainant is a person
of bad character can play into myths and misconceptions. Where there is evidence
that a complainant has previously lied — especially if they have lied in relation to
previous allegations of sexual assault — then this can align with the myth that
allegations of rape are commonly false. The risk is that the myth, rather than the
evidence, will influence an assessment of the complainant and the account that has
been presented.

It has long been observed that where a third party holds records about a complainant
then these have been deployed in ways that engage myths. Records held by a school,
doctor, psychiatrist, therapist, immigration facility or employer (among others) may
contain things said by or about the complainant in what would ordinarily be highly
confidential situations. Some records may be of limited relevance to the incidents that
have given rise to the prosecution or — especially where counselling records are
concerned — may contain information that suggests inconsistencies in the
complainant’s account. As we observe in Chapter 3, a particular problem in using
therapy records as indicators or evidence of unreliability is that they have come into
existence in circumstances of trauma and for purposes that are not concerned with
the logic of a criminal trial.®® Therapy engages a person in:

a form of dialogue that attempts to make sense of the sexual violence that does not
fit legal models of guilt or innocence. ... [It] reflects a non-legal conception of rape
that describes feelings of violation and is not bound to the nature of the act.?

The reality of rape is that survivors of sexual violence experience feelings of guilt and
self-blame, even though they are blameless.® When therapy records are used in a
trial the “ambiguity and uncertainty in accounts of violent sexual experiences” are cast
as self-doubt and as giving the jury reason to doubt.® If admitted into evidence then
the myths that all complainants are lying and deluded are at risk of being exploited in
an assessment of the complainant in the trial at hand.

82 R v Seaboyer[1991] 2 SCR 577 at 604 (McLachlin J).
83 See Chapter 3, paras 3.69 to 3.75.

8 L Gotell, “The Ideal Victim, the Hysterical Complainant, and the Disclosure of Confidential Records: The
Implications of the Charter for Sexual Assault Law” (2002) 40 Osgoode Hall Law Journal 251, 258-259
(references omitted).

8 J Schwendinger and H Schwendinger, “Rape victims and the false sense of guilt” (1980) 13 Crime and
Social Justice 4.

8 L Gotell, “The Ideal Victim, the Hysterical Complainant, and the Disclosure of Confidential Records: The
Implications of the Charter for Sexual Assault Law” (2002) 40 Osgoode Hall Law Journal 251, 259.
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In the chapters on sexual behaviour evidence, character and personal records we
consider in detail whether reforms to the law may serve to counter more effectively the
risks that myths and misconceptions will influence criminal trials.

Lawyers and judges

2.27

2.28

While evidence-based statements about the reality of rape, prosecutorial awareness
of those realities, and rules of evidence that try to limit the influence of myths may all
go some way towards countering myths and misconceptions, this will not be enough.
Rape myths must be countered by the prosecution both in the application of their
decision-making and development of a trial strategy. Prosecutors need to provide
evidence that addresses the contested issues and show how that evidence supports
the complainant’s account. Accordingly, the CPS Legal Guidance on Rape and Sexual
Offences directs prosecutors, to identify and address myths and misconceptions
where they arise “in order to ensure a proper case-strategy and effective advocacy
when presenting a case at trial”, noting that “some behaviour may seem counter-
intuitive and require explanation as part of the case building strategy”.®”

The CPS Legal Guidance seeks to aid prosecutors in this regard. It reminds them that:

o There is no typical rape victim or perpetrator and no single response to rape and
sexual abuse.

o A person’s experience of rape is unique and might be impacted by how it
intersects with inequalities they may face in relation to aspects such as sex, age,
disability, gender identity, race, ethnicity, religion or belief and class.

e Myths can overlap and [be] deployed subtly.®

It then provides a detailed guide that sets out myths and misconceptions about rape,
perpetrators of rape and victims of rape. It identifies 40 myths, their implications
(including, for example, the assumptions that underpin them, the messages they
convey about trust or disbelief of the complainant, and the ways that they disregard a
defendant’s behaviour), and the factual realities, legal issues and arguments that may
warrant consideration in order to counter them. In our table above we contrast some
myths and misconceptions with the realities of rape. Here, we set out some examples
of the CPS Legal Guidance that focuses particularly on what prosecutors should
consider if they are to counter the risk that myths and misconceptions will influence a
jury.8

o To counter the myth that “the victim had previously consented to sex with the
accused a number of times so s/he must have consented on this occasion”,
prosecutors should consider “the context of the overall allegation including what
impact the relationship had on someone’s freedom to consent, and the presence

87 CPS, Legal Guidance — Rape and Sexual Offences, “Chapter 4 — Tackling Rape Myths and Stereotypes”
(21 May 2021) “Introduction”.

88 Above.

89 CPS Annex A (2021). There is further CPS guidance in relation to the impact of sexual assault in the CPS
Psychological Evidence Toolkit (11 September 2019) and in the same-sex context there is additional

guidance in the CPS, Same Sex Violence Toolkit (20 May 2021).
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of domestic abuse and in particularly controlling or coercive behaviour. Focus on
steps taken to obtain consent and reasonable belief.”®°

e To counter the myth that “If you send sexual images or messages prior to meeting
someone, then having sex is inevitable”, prosecutors should “[c]hallenge any
implication that sexual images or messages equate to consent, explaining how
normalised they are these days” and “the steps taken to obtain consent”.®!

e To counter the myth that “If someone has truly been raped then they would never
seek, or want, sex soon afterwards”, prosecutors should “challenge any
assumption that all victims behave the same way either prior to or following rape,
and make clear that trauma affects individuals in a huge range of ways,
sometimes causing victims to behave in counter-intuitive ways”.%2

While prosecution case-building and advocacy is an essential part of countering myths

and misconceptions, it is just one component part of the trial, sitting alongside the
work of judges, defence counsel and juries.

Like prosecutors, the courts are acutely aware of the ways that myths and
misconceptions can contaminate the trial process and have made efforts to address
that. The Crown Court Compendium provides judges with guidance on a range of
matters related to myths and misconceptions.®® It speaks directly to the issues:

The experience of judges who try sexual offences is that an image of stereotypical
behaviour and demeanour by a victim or the perpetrator of a non-consensual
offence such as rape held by some members of the public can be misleading and
capable of leading to injustice.%

The Crown Court Compendium is especially concerned with judicial directions to
juries, which are a critical tool in the trial process. Referring to the Court of Appeal’s
judgment in R v D, it observes that:

the Court of Appeal accepted that a judge may give appropriate directions to counter

the risk of stereotypes and assumptions about sexual behaviour and reactions to
non-consensual sexual conduct. In short, these were that (i) experience shows that
people react differently to the trauma of a serious sexual assault, that there is no
one classic response; (ii) some may complain immediately whilst others feel shame
and shock and not complain for some time; and (iii) a late complaint does not

necessarily mean it is a false complaint. The court also acknowledged that a judge is

%  CPS Annex A (2021) myth 5.

91 Above, myth 14.

92 Above, myth 19.

9 Crown Court Compendium (20222) ch 20.

% Above, 20-1, [3] citing R v Miller [2010] EWCA Crim 1578, [2011] Criminal Law Review 79.
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entitled to refer to the particular feelings of shame and embarrassment which may
arise when the allegation is of sexual assault by a partner.®®

The Compendium provides an example direction on avoiding assumptions about rape
and other sexual offences, where the jury should be told:

We know that there is no typical rape, typical rapist or typical person that is raped.
Rape can take place in almost any circumstance. It can happen between all different
kinds of people, quite often when the people involved are known to each other or
may be related. We also know there is no typical response to rape. People can react
in many different ways to being raped. These reactions may not be what you would
expect or what you think you would do in the same situation.®

Example directions are also provided on 15 other matters, including: consistent and
inconsistent accounts; the display of emotion or distress or lack of it at the time of first
complaint or at the time of first providing an account to the police; clothing worn by the
complainant which is said to be revealing or provocative; and previous sexual
activity.%’

Finally, defence counsel represents the defendant and their role is to present and test
relevant, admissible evidence and arguments to make the defendant’s case. Defence
lawyers will — rightly — do that within the bounds of law and professional ethics. It is
the rules of evidence that provide the primary constraints on the deployment of rape
myths in the defence case. We turn to those in the next section.

While the defence counsel’s argument and advocacy operate within the rules of
evidence, we have been told in pre-consultation engagement that the existence of
rules is not enough. Professors Julia Quilter and Luke McNamara recently conducted
a major study of rape trials for the Victorian Law Reform Commission.®® They told us
they found defence questions and arguments continued to invoke myths in spite of
legislation designed to prevent myths being relied on. They argued that this pointed to
the importance of prosecutors and judges proactively countering defence questions
and arguments:

That such practices persist despite the clear language of the legislation is, in part, a
product of the adversarial system: some defence lawyers will continue to push lines
of defence unless they are challenged by the prosecutor and trial judge. So our
finding is not that nothing can change [as a result of legislative change]. Rather,
legislative change needs to be activated in trials — and prosecutors and judges need
to be proactive rather than simply expect defence lawyers to change.®

9 Crown Court Compendium (2022) 20-1, [1] citing R v D [2008] EWCA Crim 2557, [2009] Criminal Law
Review 591.

%  Above, 20-4, Example 1.
97 Above, 20-4.

% J Quilter and L McNamara, Qualitative Analysis of County Court of Victoria Rape Trial Transcripts: Report to
the Victorian Law Reform Commission (August 2021).

% J Quilter and L McNamara, “[Pre-consultation] Comments for Law Commission re Sexual Offences
Consultation Paper” (8 December 2022) (emphasis in original).
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In Chapter 9 we consider in detail the way that judges and counsel conduct the trial,
and in Chapter 10 we consider the role of judicial directions.

Juries

2.37

2.38

2.39

2.40

Many of the laws and strategies above are designed to counter the possibility that
juries may inadvertently deploy myths and misconceptions when evaluating the
reliability of the complainant’s or defendant’s account and reaching a view about the
guilt of the defendant. That is, a false but sincere belief held by jurors can contaminate
their decision-making process and inadvertently lead a jury into error despite their best
intentions, and the law should seek to counter that risk.

As we explained in the introductory chapter, the effects that myths have on juries have
received considerable attention from researchers and there have been contentious
debates around findings and methods. The research in this area needs to be seen
through a wider prism of research into juries and the views that judges and lawyers
hold about juries, which are often inevitably based on the impressions formed from
their judicial and professional experience. We say “inevitably” because in England and
Wales there have long been strict prohibitions on asking jurors about their experience
sitting on a jury.'® As a result, in spite of the vital role that juries play, and the
thousands of jury trials that occur, we know very little from real jurors about how juries
experience a trial, interpret and weigh evidence, and deliberate to reach a verdict. We
explain more about the research and the debates with an eye to how we might
approach these issues in considering reforms. In doing so we focus especially on a
small number of recent pieces of research and analysis where the current state of
knowledge and the debates are crystallised.

There are well-established instruments that researchers can use to survey people and
measure the extent to which rape myths are believed — “rape myth acceptance” or
“RMA” scales, as they are called.'" When researchers want to study rape myth
acceptance in juries, and its effects, they are faced with legislative constraints and so
have generally used “mock juries”. This involves “simulat[ing] the experience of sitting
on a jury by asking participants to read, listen to, or watch trial materials”.'®? In a major
Scottish study, for example, actors and barristers played the roles of participants in a
trial, and researchers observed deliberations by mock juries.®

A systematic review of the empirical literature in 2015 concluded that the mock jury
research shows there is “clear evidence” that rape myths have an impact on juror
decision-making.'®* The findings of the Scottish mock jury studies are that there is

100 Juries Act 1974, s 20D.

01 For an outline of different scales, see F Leverick, “What do we know about rape myths and juror decision-
making?” (2020) 24 International Journal of Evidence and Proof 255, 257.

102 F Leverick, “What do we know about rape myths and juror decision-making?” (2020) 24 International Journal
of Evidence and Proof 255, 258.

103 J Chalmers, F Leverick and V Munro, “Why the jury is, and should still be, out on rape deliberation” [2021]
Criminal Law Review 753, 756.

104 S Dinos, N Burrowes, K Hammond and C Cunliffe, “A systematic review of juries' assessment of rape
victims: Do rape myths impact on juror decision making?” (2015) 43 International Journal of Law, Crime and
Justice 36, 44, 47. A “systematic review” is particularly significant. It is a form of literature review that is
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very clear evidence that myths and misconceptions affect the way jurors evaluate
evidence in rape cases. Similar findings have been made in mock jury studies in
England and Wales. % According to Leverick, the quantitative data from these studies
indicates that prejudicial attitudes influence “judgments in individual cases” along with
“views about what the verdict should be”.'% Moreover, the qualitative mock jury
research shows that these prejudicial beliefs are “commonly expressed during jury
deliberations and that even jurors who do not score highly on scales that measure
attitudes in the abstract can express highly problematic views when discussing a
concrete case.”'%” Overall, Leverick’s review of quantitative and qualitative studies
concluded that there is “overwhelming evidence that jurors take into the deliberation
room false and prejudicial beliefs about what rape looks like and what genuine rape
victims would do and that these beliefs affect attitudes and verdict choices in concrete
cases”.'® Nonetheless, though the methodologies for mock jury research are robust
and there is evidence that mock jurors engage “rigorously and conscientiously”, it is
important to acknowledge the limitations of studies that use these methods; the role
playing element, the curtailed materials that are used, limited deliberation times, the
voluntary participation, and the fact that ultimately nobody’s liberty is at stake all
dictate the need for caution.%®

There has, however, been some research conducted in England and Wales where
researchers have been given permission to engage with jurors and made findings with
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designed to avoid bias by using “robust techniques for searching for and identifying primary studies,
appraising the quality of these studies, selecting the studies to be included in the review, extracting the data
from the studies, and synthesizing the findings”: M Dixon-Woods and A Sutton, “Systematic Review” in M
Lewisbeck, A Bryman and T Liao (eds) SAGE Encyclopaedia of Social Science Research Methods (2011).

L Ellison and V Munro, “Reacting to rape: Exploring mock jurors’ assessments of complainant credibility”
(2009) 49 British Journal of Criminology 202.

F Leverick, “What do we know about rape myths and juror decision-making?” (2020) 24 International Journal
of Evidence and Proof 255, 256.

Above, 256.
Above, 273.

J Chalmers, F Leverick and V Munro, “The provenance of what is proven: exploring (mock) jury deliberation
in Scottish rape trials” (2021) 48 Journal of Law and Society 226, 231-232, 234. This large-scale study
involved 863 individuals across 64 mock juries. Participants watched a 60-minute video, filmed in a real
courtroom with a retired judge presiding and providing jury directions, took an affirmation as jurors usually
would, and were given up to 90 minutes for deliberations. A recent study in England and Wales with 108
participants used a 22-minute video and 30-minute deliberations: C Lilley, D Willmott and D Mojtahedi,
“Juror characteristics on trial: Investigating how psychopathic traits, rape attitudes, victimization
experiences, and juror demographics influence decision-making in an intimate partner rape trial” (2023) 13
Frontiers in Psychiatry 1086026. Ellison and Munro explain that while the volume of evidence is streamlined,
the substantive content is not, and that research suggests that constrained deliberation time may not have a
significant impact: “Reacting to rape: Exploring mock jurors’ assessments of complainant credibility” (2009)
49 British Journal of Criminology 202, 205-206. On the seriousness and rigour of engagement: L Ellison and
V Munro, “Getting to (not) guilty: examining jurors’ deliberative processes in, and beyond, the context of a
mock rape trial” (2010) 30 Legal Studies 74, 84. On participation, 87% of Thomas’ respondents reported that
if jury service had been voluntary then they would have opted out of jury service when first summoned: C
Thomas, “The 21st century jury: contempt, bias and the impact of jury service” [2020] Criminal Law Review
987, 1006. See further paras 10.193 to 10.205 below for further discussion and consultation questions
relating to research with real juries.
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regard to sexual offences cases.'"® This work was commissioned by the (then)
President of the Queen’s Bench Division and conducted by Professor Cheryl Thomas,
who is the sole researcher in the last 30 years to have had access to juries in this
jurisdiction.”” Thomas has stated that her research does not support the claim that
jurors hold “commonly held rape myths resulting in many incorrect not guilty verdicts”
or that “juror bias” is “widespread”."'? However, it did find that there are two areas
where “some jurors would benefit from additional guidance”, namely, the prevalence
of stranger and acquaintance rape and emotion when giving evidence.'"® Her
research also found that a potentially significant minority of jurors are unsure about a
number of rape myths and a small proportion of jurors hold factually incorrect
beliefs. 4

2.42 Thomas’ research has rightly been identified as an important and ground-breaking

contribution.™® The research was done recently, in this jurisdiction, and participants
were real jurors rather than mock jurors. The work was favourably cited by one judge
in our pre-consultation engagement and researchers have pointed to legal
commentators attributing great significance to the findings.''® There have, however,
been vigorous debates about the weight that should be attached to these findings.
Critiques of Thomas’ work have been advanced by a number of researchers, with the
core of the argument being that the methods used were flawed and, consequently,
there should be great caution before concluding that rape myths are not a concern in
jury decision-making. Among the points made about methodology are: the research
did not consider the possibility of “social desirability bias”, which may cause
respondents to give an answer they see as socially acceptable rather than honest
(and that risk may be especially acute where researchers are speaking to jurors with
the authorisation of the court); it is not clear how many of the 771 jurors in the study
sat on sexual offences trials, though certainly it was not all the jurors; and the
research used a “blunt” three-point scale of agree / not sure / disagree, rather than a
more broadly accepted five- or seven-point Likert scale that would draw out nuance.”
It has also been argued that, even if the finding that there was low acceptance of rape
myths is accurate, this does not mean one can extrapolate from Thomas’ findings and
argument to conclude that rape myths do not matter. This is because the research did
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In the 1990s Zander and Henderson undertook work for the Royal Commission into Criminal Justice, with
8,338 jurors in 821 cases completing questionnaires: M Zander and P Henderson, The Crown Court Study
(Royal Commission Research Study No 19) (1993) p 249. The findings in that research did not address
sexual offences cases.

C Thomas, “The 21st century jury: contempt, bias and the impact of jury service” [2020] Criminal Law
Review 987; C Thomas, “A response to ‘The Jury is Still Out™” [2021] Criminal Law Review 772.

C Thomas, “The 21st century jury: contempt, bias and the impact of jury service” [2020] Criminal Law
Review 987, 1004.

Above, 1005.
Above, 1001-1004.

J Chalmers, F Leverick and V Munro, “Why the jury is, and should still be, out on rape deliberation” [2021]
Criminal Law Review 753, 755; E Daly et al, “Myths about myths? A comment on Thomas (2020) and the
question of jury rape myth acceptance” (2023) 7 Journal of Gender-Based Violence 189, 190.

Above, E Daly et al (2020), 190.

J Chalmers, F Leverick and V Munro, “Why the jury is, and should still be, out on rape deliberation” [2021]
Criminal Law Review 753, 763-766; E Daly et al, above, 191-194.
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not look at how deliberations were conducted.''® Thomas was not exempt from the
legislative restrictions and so could not ask jurors about “statements made, opinions
expressed, arguments advanced or votes cast”.''® Her study also considered rape
myths in the abstract and not in concrete situations, and research with mock juries has
suggested that “participants reject rape myth statements in attitudinal surveys and
then draw on those same ideas during deliberation”.'2°

Recent research with real jurors in New Zealand directly addresses the question of
whether rape myths have an influence in jury trials.'?' The researchers interviewed
121 jurors from 18 sexual violence trials. The interviews were conducted soon after
the trials and ran for between 45 and 90 minutes. There were more than 50 questions
and the main focus was on the deliberation phase. Judges were also interviewed and
the researchers had access to “transcripts of the openings, closings, summings-up
and notes of evidence of the trials”.'?? They concluded that the study “supports the
view that at least some significant degree of illegitimate reasoning does occur” in jury
decision-making in sexual violence cases.

The researchers also highlighted some further nuance in the form and function of rape
myths, and identified this as a further limit on the extent to which the existing research
with real jurors in England and Wales has been able to provide insight into the effects

of rape myths:

First, there are misconceptions based on perceived facts that are wholly without
foundation and altogether irrelevant to decision-making. For example, a belief that a
complainant’s clothing is generally relevant to whether she consented (or indeed
whether there was a reasonable belief in consent) has no evidential foundation. If
the assessment of a complainant’s credibility takes into account evidence of that sort
(which ought arguably to be prima facie inadmissible), it will inevitably lead to
fallacious reasoning and flawed decision-making.

Secondly, there are misconceptions about the degree of relevance of a particular
fact. For example, ... while the possibility of a false allegation may be relevant to
whether the case is proved beyond reasonable doubt, a belief that [false allegations
are] common will likely lead to its being given undue weight in decision-making.
Undue weight might then be placed on other misconceptions that flow from the false
allegation [mis]conception, including those relating to demeanour, immediate
complaint and physical injuries.

This distinction between the two forms of misconception is rarely articulated in the
literature on rape myths, but it points to the fact that the use of such misconceptions

18 J Chalmers, F Leverick and V Munro, above, 766-768.
"9 Juries Act 1974, s 20D(1).

120 E Daly et al, “Myths about myths? A comment on Thomas (2020) and the question of jury rape myth
acceptance” (2023) 7 Journal of Gender-Based Violence 189, 194, citing L Ellison and V Munro, “Getting to
(not) guilty: examining jurors’ deliberative processes in, and beyond, the context of a mock rape trial” (2010)
30 Legal Studies 74.

121

Y Tinsley, C Baylis and W Young, “I think she’s learnt her lesson’: Juror use of cultural misconceptions in

sexual violence trials” (2021) 52 Victoria University of Wellington Law Review 464.

122 Apove, 470.
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is more nuanced than the research undertaken by Thomas is capable of
uncovering.'?®

2.45 ltis clear that without access to jurors — and this is currently prohibited by the law in

England and Wales — there will be inescapable constraints on the methods that can
be employed by researchers and, consequently, on what we know about how rape
myths affect jury trials. We consider this further in Chapter 10.1

2.46 We will turn briefly to some further work by Thomas, which is the presentation and

exploration of quantitative data about jury verdicts in RASSO ftrials in England and
Wales over the 15 years to 2021.'% Thomas argues that the data does not support
the contention that juries are influenced by rape myths:

What is clear from this analysis is that when rape charges are put to juries to
deliberate on in England and Wales, juries convict defendants of rape more often
than they acquit them, this has consistently been the case for 15 years, and the jury
rape conviction rate is increasing alongside an increase in prosecutions. These are
findings that are not consistent with a widespread belief amongst serving jurors in
false assumptions about rape and rape complainants. 2

2.47 On our reading of the research, there are several reasons why the data does not

suggest that our attention to rape myths and ways to combat and contain their
influence is unwarranted. We focus on two here.'?’

2.48 First, the data does not shed any light on how juries deliberate. It does not set out to

do that and the data does not enable that.

2.49 Secondly, there is considerable variation within the categories of sexual offences. In

particular, where the complainant is a female over 16, the conviction rates are 50.05%
(charges under the Sexual Offences Act 2003) or 50.4% (charges under the Sexual
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Y Tinsley, C Baylis and W Young, “I think she’s learnt her lesson’: Juror use of cultural misconceptions in
sexual violence trials” (2021) 52 Victoria University of Wellington Law Review 464, 469.

See paras 10.193 to 10.205 below.
C Thomas, “Juries, rape and sexual offences in the Crown Court 2007-21” [2023] Criminal Law Review 200.
Above, 224.

To these it might be added, first, that selection of measure of jury conviction rates may be important. For
example, if calculated by the outcome of individual rape charges (the method employed by Thomas) as
opposed to calculated by the outcome of trials by defendant (CPS method), then the picture of conviction
rates may differ where rape prosecutions feature just one charge as against trials which feature multiple
charges. It will make a difference, for example, where there is a decision by a jury to find a defendant guilty
of multiple rape counts within a single trial setting, as against acquittals that take place in single count rape
trials. It would be helpful to see those comparisons, especially with regard to whether multiple count trials
feature more prominently for some categories of complainants (eg, child abuse cases) and single count
trials feature more prominently in other categories (eg, adult females, and whether the defendant is in a
relationship with the complainant or is an acquaintance). Secondly, while conviction rates are rising, the data
cannot explain why that is. For example, it cannot explain whether this is connected to better case building
by prosecutors or approaches to charging. Thirdly, the fact that juries convict defendants more often than
they acquit them — however marginally that may be for female complainants over 16 — also does not tell us
anything about the experiences of complainants or defendants.
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Offences Act 1956)."28 This is in contrast to the higher rates in every other category:
males over 16 (62.9% and 55.4%), females under 16 (63.2% and 65%), males under
16 (62.1% and 64%), and children under 13 (70.2% for females and 71.6% for
males)."?® The data cannot explain why the figures are lowest for female complainants
over 16 but, based on the evidence from other jury research, in our view the data by
no means discounts the possibility that rape myths may have an effect in these cases.
Moreover, females over 16 constitute 44.5% of complainants, with the largest single
cohort (of 34.7%) being females over 16 where defendants were charged under the
Sexual Offences Act 2003."° This is of particular significance to our work as our
review focuses on sexual offences against adults.

None of this is to say that the data is not an important contribution to knowledge about
jury trial outcomes — and as Thomas points out, there is no substitute “for what is
empirically known about how the criminal justice system operates in rape cases”."’
Rather, the data does not and cannot reveal whether and, if so, how rape myths affect
jury trials.

In this consultation paper it is neither necessary nor wise for us to reach a conclusion
that one particular strand of the evidence base and argument is compelling to the
exclusion of any and all others. Rather, it is appropriate that we acknowledge that
there is a lack of consensus in the academic research and that explain plainly two of
the bases on which we proceed. The first of these relates to the evidence base: in that
respect the evidence — including some of Thomas’ findings as well as the gap in
knowledge in relation to deliberations — points to the likelihood that rape myths and
misconceptions have some impact on juries. ' The second relates to the questions of
reform. As our terms of reference indicate, and as the introductory chapter explained,
we are concerned with improving the trial process to increase the understanding of
consent and sexual harm, improve the treatment of complainants, and ensure the
defendant’s right to a fair trial is respected. In approaching the measures we consider
with respect to juries in Chapter 10 and more radical reform options in Chapter 13, a
rigorous assessment of the evidence base — which indicates that there is mock jury
evidence that juries can be influenced by rape myths and this has not been displaced
by the recent study with real jurors — is appropriate in pursuing those objectives. In
short, it is right that we consider and propose measures to counter the risks that rape
myths will affect sexual offences trials, including considering the risk that juries will be
influenced by rape myths and misconceptions.

128 C Thomas, “Juries, rape and sexual offences in the Crown Court 2007-21" [2023] Criminal Law Review 200,
220 (Table 8).

29 Above.

130 Above, 206 (Table 1).

131 Above, 225; see paras 10.193 to 10.205 below on the possibility of further jury research.

32 For example: L Ellison and V Munro, “Reacting to rape: Exploring mock jurors’ assessments of complainant

credibility” (2009) 49 British Journal of Criminology 202; C Thomas, “The 21st century jury: contempt, bias
and the impact of jury service” [2020] Criminal Law Review 987; F Leverick, “What do we know about rape
myths and juror decision-making?” (2020) 24 International Journal of Evidence and Proof 255; E Daly et al,
“Myths about myths? A comment on Thomas (2020) and the question of jury rape myth acceptance” (2023)
7 Journal of Gender-Based Violence 189.
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2.53

While we move forward on that basis, we note the state of the research around the
effects on juries. The Law Commission has previously observed that there are
limitations on the conclusions that can be drawn from mock jury research that found a
risk of prejudice by juries but that, based on what the mock jury research did reveal
and in the absence of research into real juries, we would not be justified in asserting
that there is no risk of prejudice to those subject to jury decisions. ' Twenty years on,
that observation remains apposite, and no one study could be sufficient to resolve the
important and complex questions that arise when considering juries and rape myths.
As Daly et al have argued in this context, research is “best understood as a mosaic [in
which many studies together] can build a robust picture of the legal and social
world”."3* While Thomas'’ research is ongoing, ' and research without real jurors
expands (for instance in relation to male victims of rape'*®), there may be a case for
opening up the possibility of further research with jurors, including in relation to
deliberations, as there are many gaps in what we presently know.

In Chapter 13 we consider jury research further and ask consultation questions that
seek consultees’ views on these matters. '’

CONCLUSION

2.54

Myths and misconceptions about rape and sexual assault have effects across the
criminal justice process. They cast a long shadow over the trial process. This chapter
has set out some of those myths and misconceptions, some of the ways that they
have been addressed, and some of the ways that they are yet to be addressed. The
remaining chapters in this consultation paper address many aspects of the trial
process and, as will become apparent throughout, many of the issues that arise come
back to countering the risks of myths and misconceptions contaminating trials for rape
and serious sexual offences.

138 Evidence of Bad Character in Criminal Proceedings (2001) Law Com No 273, para 6.39. In that instance the
issue was the effects on defendants.

134 E Daly et al, “Myths about myths? A comment on Thomas (2020) and the question of jury rape myth
acceptance” (2023) 7 Journal of Gender-Based Violence 189, 190.

135 C Thomas, “The 21st century jury: contempt, bias and the impact of jury service” [2020] Criminal Law
Review 987, 1005; C Thomas, “A response to ‘The Jury is Still Out” [2021] Criminal Law Review 772.

136 |n pre-consultation meetings Dr Siobhan Weare (Lancaster University) and Dr Dominic Willmott
(Loughborough University) spoke to preliminary findings of their research that will be published in due
course.

137 See paras 10.193 to 10.205 below.
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Chapter 3: Personal records held by third parties

INTRODUCTION

3.1 Medical or counselling records contain words said by and about us that — whether true
or false, whether fact or opinion, whether past or present — are deeply personal and
include material we would not want others to see or know about. Yet, in a rape case,
there may be a need for such records to be accessed by police and prosecutors,
disclosed to the defendant, and used as evidence in a trial. Medical or counselling
records, however, are just one species of personal records that fall under the heading
of “third-party material” (“TPM”), which is “material held by a person, organisation, or
government department other than the investigator and prosecutor”.! Personal
records may include records held by, for example, schools, immigration authorities,
child and family services, and employers.? Understandably, TPM access, disclosure
and admissibility in sexual offences cases is the subject of significant controversy.

3.2 The law and procedure, in its substance and application, has been criticised for, on
the one hand, failing defendants when prosecutors have not disclosed records that
could have assisted the defence. On the other hand, it has also been criticised for
failing complainants, especially due to broad and intrusive requests for personal
records. Each arm of these criticisms is underpinned by risk. For the defendant, the
complainant’s records may contain information that is relevant to the defence and
there is a risk that without them a trial would be unfair. For the complainant, there is a
risk that the exposure of personal records to others will result in re-traumatisation,
especially where those records may be used to cast doubt on the complainant’s
account and trauma. There is a further risk that some information in records may — if
accessed, disclosed or admitted into evidence — result in myths and misconceptions
influencing the criminal justice process, potentially affecting police, prosecutors,
defence lawyers, judges or juries.

3.3 Against that background, this chapter examines several aspects of law and procedure
that we have identified as potentially warranting reform to eliminate or minimise all
those risks. Our work has been informed by the published reviews and research, as
well as by our engagement with stakeholders. We are mindful that our terms of
reference, while not limiting us, direct our attention to pre-trial disclosure and
admissibility of medical and counselling records.® In this regard, though we are
particularly concerned with medical and counselling records, the issues we address
may also arise with regard to other records held by third parties (such as schools or
social services). In addition, because records are often sought prior to a defendant

1 Attorney General’s Office, General’s Guidelines on Disclosure for investigators, prosecutors and defence
practitioners (May 2022) para 28.

2 Under our Terms of Reference (stated in ch 1), we do not address extraction of data such as text messages
from complainants’ devices. In addition, non-professional social media records are not within scope unless
they contain a professional record (eg, a counselling report sent by the complainant to a third party).

8 See para 1.7. Under our terms of reference this consultation is not considering the extraction of data from
digital devices.
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3.4

being charged, it is appropriate to consider the investigatory stage. It is also significant
that many of the wider concerns we consider in this consultation paper — such as the
persistence of rape myths, the re-traumatisation of complainants, or the right to a fair
trial — are engaged from investigation onwards.

The chapter begins by providing an overview of the relevant legal framework. It then
addresses a series of disclosure and admissibility issues under five broad headings:

o Whether there is a case for change to the regime that governs access, disclosure
and admissibility of TPM, with specific provisions for sexual offences cases.

e Scope, looking at what categories of records should fall within a TPM regime.

e Exemptions, looking at whether there should be prohibitions on access, disclosure
or admissibility for some of the categories of records that would fall within a TPM
regime.

e Procedure, considering the point in time at which records should be accessible,
and who should make determinations about whether TPM can be accessed or
disclosed.

e Threshold, examining several questions relating to the threshold tests for the
access, disclosure and admissibility of TPM, including how a threshold test should
address evidence of inconsistencies in a complainant’s account where those
inconsistencies are consistent with trauma.

We present 18 consultation questions across the chapter. Throughout the analysis,
the questions and the provisional proposals they incorporate, we have been alert to
the human rights framework that underpins the way any reformed personal records
regime must operate.

The human rights framework

3.5

This area of the law poses clear challenges for the balance which must be struck
between the defendant’s right to a fair trial under article 6 of the European Convention
on Human Rights (“ECHR”) and the positive obligations regarding the complainant’s
right to respect for their private and family life under article 8, which will be engaged
when personal records are sought. The European Court of Human Rights (‘ECtHR”)
has made it clear that personal information falls within the scope of article 8, and that
it includes medical data, information regarding a person’s sexual life, moral integrity,
and mental health.* The ECtHR has said that the “protection of personal data, not
least medical data, is of fundamental importance to a person’s enjoyment of his or her
right to respect for private and family life” that is guaranteed by article 8.5
Confidentiality is protected out of respect for the person’s privacy and to preserve
public confidence in the medical and health professions, in turn, encouraging patients
to be open and honest so they can receive proper treatment.®

4
5

6
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Mockuté v. Lithuania App No 66490/09 at [93]-[94].
Mockuté v. Lithuania App No 66490/09 at [93].
Mockuté v. Lithuania App No 66490/09 at [93].



3.6

We find ourselves, then, working with a delicate balancing exercise. The stakes are
high for both the defendant whose liberty is at stake and the complainant whose
health and well-being are at risk in the face of potential re-traumatisation, a reluctance
to seek or most effectively use treatment, and the exposure of the most personal
aspects of their private life. States are afforded a margin of appreciation in respect of
what is required for a fair trial and what is required to comply with article 8. As a
consequence, different reform options may be compliant with the ECHR and so the
critical questions may not be whether an option is compliant, but which compliant
option strikes the balance most fairly and effectively.

CURRENT LEGAL FRAMEWORK

3.7

3.8

3.9

The legal framework governing personal records is derived from statute (with
associated codes of practice), common law, government guidance, and rules of
procedure. In particular, the processes for investigation and disclosure are governed
by the Criminal Procedure and Investigations Act (“CPIA”) 1996 and the Code of
Practice issued pursuant to the Act (“CPIA Code”), which we refer to together as the
“CPIA regime”.” Additional guidance is contained in the Attorney General’s Guidelines
on Disclosure for investigators, prosecutors and defence practitioners (“AG’s
Guidelines”) and the Crown Prosecution Service Disclosure Manual (“CPS Disclosure
Manual”).8 The law is almost always framed with respect to witnesses, and personal
records protections for a complainant in rape prosecution arise because of their status
as a witness. However, for simplicity and clarity we will usually refer to the
complainant, rather than witnesses generally.

The key legal decision-makers are police, prosecution lawyers, and judges, though
decisions by defence lawyers, complainants and third parties can also have significant
effects by triggering further legal requirements. The process has multiple stages,
some of which will overlap in time and require anticipating what the law will require in
subsequent stages. The result is a complex regime. In addressing it, we focus not on
the process requirements of (for example) records management or retention of
material as an explanatory textbook might but rather on the core components so that
the law reform issues are to the fore.®

The legal framework is shaped around three actions that require decisions:

(1) Access (or production): personal records will be accessed by police conducting
an investigation. As an investigation progresses, prosecutors may advise police

Ministry of Justice, Criminal Procedure and Investigations Act 1996 (section 23(1)) Code of Practice (“CPIA
Code”) (September 2020).

Attorney General’s Office, Attorney General’s Guidelines on Disclosure for investigators, prosecutors and
defence practitioners (May 2022) (“AG’s Guidelines”); Crown Prosecution Service, Disclosure Manual (July
2022) (“CPS Disclosure Manual”). There is further guidance in other material, including: National Police
Chiefs’ Council, Joint Protocol between the Police Service and the Crown Prosecution Service on dealing
with third party material (2018); Judiciary of England and Wales, Judicial Protocol on the Disclosure of
Unused Material in Criminal Cases (December 2013) (“Judicial Protocol on Unused Material”); Crown
Prosecution Service, Legal Guidance Rape and Sexual Offences (27 May 2022 with some chapters
subsequently updated) (“CPS Legal Guidance, Rape and Sexual Offences”).

It is noteworthy though that the process requirements reflect the importance of fair trial rights. For instance,
all material relevant to an investigation must be recorded, retained and revealed to the prosecutor for
consideration for disclosure: CPIA Code (2020) paras 3.4, 4-6.
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https://www.gov.uk/government/publications/attorney-generals-guidelines-on-disclosure
https://www.gov.uk/government/publications/attorney-generals-guidelines-on-disclosure
https://www.cps.gov.uk/legal-guidance/disclosure-manual
https://www.cps.gov.uk/sites/default/files/documents/publications/Joint-Protocol-on-Third-Party-Material-2018.pdf
https://www.cps.gov.uk/sites/default/files/documents/publications/Joint-Protocol-on-Third-Party-Material-2018.pdf
https://www.cps.gov.uk/legal-guidance/rape-and-sexual-offences-overview-and-index-2021-updated-guidance

whether records need to be sought and obtained. Records may be sought
before a person is charged but investigations may continue and access to
records may also be sought after charge. We generally use the term “access”
where police are able to obtain records by consent, whereas “production” is
usually used where consent is refused and records are obtained following a
court order.

(2) Disclosure: personal records may need to be disclosed by the prosecution to
the defence. This is done pursuant to the pre-trial disclosure regime established
by the CPIA 1996. Disclosure will almost always only occur post-charge. ™

(3)  Admissibility: personal records may need to be admitted into evidence at trial.

3.10 We address these matters under four headings. The first deals with access to records

during an investigation prior to a defendant being charged. The other three examine
the position once proceedings are under way (ie, post-charge) when access,
disclosure and admissibility may all be in issue.

Investigation: access to records prior to charge

3.11 Although our primary focus is on pre-trial disclosure and admissibility, attention to pre-

charge access is important for several reasons. First, any records accessed should be
subject to the disclosure regime. Secondly, attention to pre-charge access helps make
visible the extent to which there is (and is not) judicial scrutiny of police and
prosecutorial decision-making about obtaining personal records during investigations,
noting that those records may later be disclosed to the defence and ultimately become
evidence in a prosecution. Thirdly, examining pre-charge access shows how the same
fair trial and privacy rights require consideration throughout the process. Finally, it is
also important to note that an investigation may continue after a suspect has been
charged and there is an ongoing requirement to apply these principles.
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There may on occasion be some very limited pre-charge disclosure. Prior to being interviewed, at the
discretion of the investigating officer and to the extent that this does not prejudice the investigation, the
suspect may be given: “sufficient information to enable them to understand the nature of any such offence,
and why they are suspected of committing it ..., in order to allow for the effective exercise of the rights of the
defence”: Home Office, Statutory Guidance PACE Code C 2019 (November 2020) para 11.1A. After
interview, there may be some limited disclosure in “pre-charge engagement” when the police and the
suspect are encouraged to narrow issues in dispute and identify lines of inquiry and the suspect is informed
of any charging decision: AG’s Guidelines (2022), Annex B — Pre-charge engagement, para 10; disclosure
of unused material “must be considered as part of the pre-charge engagement process, to ensure that the
discussions are fair and that the suspect is not misled as to the strength of the prosecution case”: para 22.

An area that we do not explore and falls outside our terms of reference is the relevance of personal records
held by third parties when criminal cases are reviewed and miscarriages of justice considered by the
Criminal Cases Review Commission (“CCRC”) under the Criminal Appeal Act 1995. Since 2016, under s
18A of the Act, the CCRC has had the power to seek a court order to obtain personal records held by non-
government bodies and individuals. For an examination of this area see C Hoyle and M Sato, Reasons to
Doubt: Wrongful Convictions and the Criminal Cases Review Commission (2019) ch 8. In July 2022 the Law
Commission commenced work on a wide-ranging review of the law relating to criminal appeals; the project
web page contains information about the terms of reference and project schedule.


https://www.lawcom.gov.uk/project/criminal-appeals/
https://www.lawcom.gov.uk/project/criminal-appeals/

3.12

3.13

3.14

3.15

When investigating a crime, police must “approach the investigation with a view to
establishing what actually happened” and they should be “fair and objective”.'? Their
obligations are stated in the CPIA Code:

the investigator should pursue all reasonable lines of inquiry, whether these point
towards or away from the suspect. What is reasonable in each case will depend on
the particular circumstances. It is a matter for the investigator, with the assistance of
the prosecutor if required, to decide what constitutes a reasonable line of inquiry in
each case.™

This means police may sometimes need to seek access to personal records of the
complainant. That extends to identifying and potentially obtaining and disclosing
relevant “third-party material”, which is “material held by a person, organisation, or
government department other than the investigator and prosecutor”. Material will be
relevant if it appears to the police “that it has some bearing on any offence under
investigation or any person being investigated, or on the surrounding circumstances of
the case, unless it is incapable of having any impact on the case”."®

It does not mean, however, that such records can or should be sought in every
instance or, where they are sought, that the power to request records is unfettered.
This is clear from a range of guidance including, for instance, the AG’s Guidelines,
which were amended in 2022 to state expressly that accessing TPM should never
happen as a matter of course or be assumed to be necessary because of the nature
of the alleged offence: “[tlhere must be a properly identifiable foundation for the
inquiry, not mere conjecture or speculation”.'®

Under the AG’s Guidelines, investigators must make an assessment of
reasonableness in determining what constitutes a reasonable line of inquiry. That
assessment must have regard to “the prospect of obtaining relevant material” and how
that material will be relevant “having regard to the identifiable facts and issues in the
individual case”."” The courts have said that police have “a ‘margin of consideration’
as to what steps [they regard] as appropriate.”'® However, it will not be reasonable to
take a broad or speculative approach to the collection of records. The AG’s Guidelines
make it clear that investigators must keep in mind that there is a balance to be struck
between the right to a fair trial and the right to respect for private and family life.® The
Judicial Protocol of Disclosure of Unused Material in Criminal Cases is similarly clear
in its emphasis: “Victims do not waive the confidentiality of their medical records, or
their right to privacy under article 8 of the ECHR, by making a complaint against the

2 AG’s Guidelines (2022) para 15.

3 CPIA Code (2020) para 3.5; AG’s Guidelines (2022) para 28; CPIA 1996, s 23(1)(a).
4 AG’s Guidelines (2022) para 28.

5 CPIA Code, para 2.1.8.

6 AG's Guidelines (2022) para 30, citing Bater-James and Mohammed [2020] EWCA Crim 790, [2021] 1 WLR
725 at [77].

7 AG's Guidelines (2022) para 13(c).
18 R v Alibhai [2004] EWCA Crim 681 at [62]-[63].
9 AG's Guidelines (2022) paras 11-13.
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3.16

accused”.? If the investigator concludes that a reasonable line of inquiry entails
obtaining personal or private information, there must be consideration of (among other
things) what is the least intrusive method that can be used to obtain the material,
whether it is necessary to view the entirety of the material, and whether the material
must be collected or could be viewed without collection.?’

Where access to TPM needs to be considered, then the AG’s Guidelines set out the

principles to be applied.?? These include a non-exhaustive list of matters for the police
and prosecution to consider when determining relevance. These were added to the
Guidelines in May 2022:23

(i)
(ii)

(iii)

(iv)

(vii)

(viii)

What relevant information is the material believed to contain?

Why is it believed that the material contains that relevant information? If it
is likely that no relevant information will be contained within the material,
a request should not be made.

Will the request for the material intrude on the complainant’s or witness’s
privacy?

If the material requested does amount to an invasion of privacy, is it a
proportionate and justifiable request to make in the circumstances of the
individual case and any known issues? Consider (vi) below or whether
the information which may result in access amounting to an invasion of
privacy can be redacted to remove anything which does not meet the
disclosure test.

Depending on the stage of the case, does the material need to be
obtained or would a request to preserve the material suffice until more
information is known?

Is there an alternative way of readily accessing the information such as
open-source searches, searches of material obtained from the suspect,
or speaking directly to a witness, that does not require a request to a third
party?

Consider the scope of the material required, for example are the entirety
of an individual’s medical records required or would a particular month or
year be sufficient? Ensure the request is focussed so that only relevant
information is being sought.

The process of disclosure and its role in the justice system should be
clearly and understandably expressed to the third party. They must be

20

21

22

23
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Judiciary of England and Wales, Judicial Protocol on the Disclosure of Unused Material in Criminal Cases
(Dec 2013) para 46.

AG’s Guidelines (2022) para 13(d).

AG’s Guidelines (2022) paras 28-34, with further specific guidance on material held by government
departments, other domestic bodies, and making international inquiries: paras 35-54.

AG’s Guidelines (2022) paras 30-32.



kept appraised of any ongoing disclosure decisions that are made with
regard to their material.?*

3.17 If after all these considerations the investigator concludes that a request is needed

then they should request the material from the record holder, ordinarily obtaining the
complainant’s consent first.?> However, prior to charge, materials can only be
accessed with consent; no person has an obligation to provide material to the police
and compelled production can only arise in very limited circumstances.?® That consent
will ultimately need to be the consent of the record holder because a third party may
provide material to police without the consent of the complainant,?” or may refuse
access to records even if the complainant has consented to access. Where consent is
refused then investigators and prosecutors should consider “how the trial process
could address the absence of the material”.?® Nevertheless, a complainant who does
not provide material may find that their complaint will not be further investigated or not
prosecuted but they are under no compulsion to produce records or consent to a third-
party producing records relating to them. If material is to be secured against the will of
the complainant or the person holding the records, then a court process must be used.
That will typically be an application for a withess summons to compel the record
holder to produce the records, but this will only be available after a defendant has
been charged. Where consent is refused during an investigation then police should

24

25

26

27

28

CPS Disclosure Manual, Ch 5 — Reasonable Lines of Enquiry and Third Parties, directs use of the nationally
standardised forms and correspondence set out in the National Police Chiefs’ Council, Joint Protocol
between the Police Service and the Crown Prosecution Service on dealing with third party material (January
2019) and where appropriate, any local protocols. For requests to local authorities or the Family Court in
relation to children, it also directs consideration of Association of Chief Police Officers et al, 2013 Protocol
and Good Practice Model: Disclosure of information in cases of alleged child abuse and linked criminal and
care directions hearings (October 2013).

The defence must also be informed of third-party inquiries that have been made: AG’s Guidelines (2022)
para 45.

There is an alternative prior to charge, which would be an application for a production order under the
provisions for accessing “special procedure” material under the Police and Criminal Evidence Act 1984
(PACE) (s 9 and sch 1). CPS guidance states that prosecutors should consider this or a withess summons:
CPS Legal Guidance, Rape and Sexual Offences, Chapter 3: Case Building (15 July 2022). It is not clear to
us how often this process is used but no instances arose in our pre-consultation stakeholder engagement. A
warrant could also be sought under the Bankers’ Books Evidence Act 1879 but, again, we are not aware this
has been used. See also Search Warrants (2020) Law Com No 396, Ch 12.

It is important to note that where a complainant has refused to consent to access, the third party may
nevertheless disclose the records to police and prosecution on the grounds that confidence can be
breached in the public interest. For example, the British Association of Counselling and Psychotherapy
(BACP) provides guidance for its members, which sets out principles and approaches for making decisions,
and states that “circumstances that might justify breaching confidentiality” are “real risk of serious harm, and
the threat appears imminent, and disclosure is likely to be effective in limiting the harm or preventing the
harm occurring”: Sharing records with clients, legal professionals and the courts in the context of the
counselling professions (BACP, Good Practice in Action 069, September 2022) p 21. We are grateful to the
BACP for providing us with access to their guidance documents. See also: General Medical Council,
Confidentiality: good practice in handling patient information (25 May 2018), paras 64-65; British Medical
Association, Access to health records (2018) p 8; Search Warrants (2020) Law Com No 396, paras 12.77-
12.95.

AG’s Guidelines (2022) para 13(f).
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request that any record holder preserve material so that it will still be available if a
witness summons is subsequently issued.?®

Access to records post-charge: withess summons

3.18 After a defendant has been charged, access to personal records may still be obtained
by consent but a person in receipt of a request remains under no obligation to allow
access. However, police and prosecutors may now seek to compel the production of
records. It is noteworthy, though, that while TPM is a matter of significant interest,
there is no specific procedure for obtaining it.*>° The witness summons process is used
as a matter of common practice, but not by design.®'

3.19 Under section 2(1) of the Criminal Procedure (Attendance of Witnesses) Act 1965, a
witness summons ordering production of documents will only be ordered if the court is
satisfied that:

(@) apersonis likely to be able to ... produce any document or thing likely to
be material evidence ... and

(b) itis in the interests of justice to issue a summons under this section to
secure the attendance of that person to ... produce the document or
thing.

3.20 The application must be served on the proposed witness (such as the counsellor) and,
if the court directs, any person to whom the proposed evidence relates (such as the
complainant), and each has a right to make representations.®? The material itself may
be examined?®® or a judge may “regard an assurance from an independent and
competent member of the Bar as sufficient reason for treating the documents as
irrelevant”.34

3.21 The statute sets a higher threshold for access than where documents are produced by
consent. That is, investigators can make a request for a document where they think it
will produce relevant material and so is necessary to pursue a reasonable line of
inquiry. However, to seek a witness summons they must think that the document will
not merely be relevant but that it will be “likely to be material evidence”. Any person
served with the application may object on the grounds that the document “is not likely
to be material evidence”.®

3.22 The statutory phrase “the interests of justice” engages the types of concerns and
balancing that arise from a consideration of articles 6 and 8. This is reflected in the

29 AG's Guidelines (2022) para 44.
30 Judicial Protocol on Unused Material, para 46.
31 Above.

32 CrPR, r 17.5(3), 17.5(4), following R (On the application of TB) v The Combined Court at Stafford [2006]
EWHC 1645 (Admin), [2007] 1 WLR 1524.

3 CrPR, r 17.6(2).

3 Rook and Ward, Rook and Ward on Sexual Offences (6! Ed. 2021) para 18.90 citing R v W(G) and W(E)
[1997] 1 Cr App R 166.

35 CrPR, r17.6(1)(a).
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rights of persons served to object also on the grounds that “even if it is likely to be
material evidence, the duties or rights, including rights of confidentiality, of the
proposed witness or of any person to whom the document or thing relates, outweigh
the reasons for issuing a summons”.%

3.23 Post-charge there are, then, two different processes for access to records — consent

and witness summons — but each has a different threshold and only the latter involves
judicial scrutiny.

Proceedings: disclosure to the defence

3.24 Once a person has been charged then the prosecution must disclose certain material

to the defence. Disclosure is a key component of the criminal process that ensures
fairness to the defendant. If disclosure failures are not or cannot be remedied, then
they may lead to an application by the defence to stay the proceedings as an abuse of
process. Disclosure failures may also give rise to an application against the
prosecution for wasted costs; an application to exclude certain evidence; a court
finding that a public authority acted incompatibly with the defendant’s rights under the
ECHR; or where the conviction is considered unsafe, may provide a basis for an
appeal.®” There are also strict confidentiality requirements that apply to disclosed
material and breaches will constitute a contempt of court.*®

The CPIA disclosure regime

3.25 The prosecution must disclose to the defendant not only the evidence they will rely on

to prove the case but also any “unused material’ that meets the disclosure test. Under
the CPIA 1996 this is any material that “might reasonably be considered capable of
undermining the case for the prosecution... or of assisting the case for the
[defendant]”.?® The CPIA 1996 first places on the prosecution an initial duty of
disclosure.*® There is then a continuing duty of disclosure under which the prosecution
must keep under review “whether at any given time (and in particular following the
giving of a defence statement) there is prosecution material which [meets the
disclosure test] and has not been disclosed to the [defendant]”.*’

36

37

38

39

40

41

CrPR, r 17.6(1)(b).
CPS Disclosure Manual, Chapter 1.
CPIA 1996, ss 17-18.

CPIA 1996, s 3(1). Though disclosure is primarily governed by the CPIA regime, the common law “may
require the prosecutor to disclose material to the accused outside the statutory scheme in accordance with
the interests of justice and fairness. An example of this is where it would assist the accused in the
preparation of the defence case, prior to plea and regardless of anticipated plea. This would include material
which would assist in the making of a bail application, material which may enable the accused to make an
early application to stay the proceedings as an abuse of process, material which may enable the accused to
make representations about the trial venue or a lesser charge, or material which would enable an accused
to prepare for trial effectively”: CPIA Code, para 6.5; AG’s Guidelines (2022) para 79, citing R v DPP, ex
parte Lee [1999] 1 WLR 1950 at 1962-1963.

CPIA 1996, s 3.

CPIA 1996, ss 7A(2), 7A(5). After the initial prosecution disclosure, the defendant must provide a defence
statement, which must disclose to the court and the prosecution the nature of the case they will present at
trial including any facts, defences and points of law relied on and any areas of dispute with the prosecution:
in the Crown Court, CPIA 1996, ss 6, 6A; see also AG’s Guidelines (2022) paras 123-128.
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3.26 The AG’s Guidelines list issues the prosecution should consider in deciding whether
material meets the disclosure test:

(@)  The use that might be made of it in cross-examination;
(b) lts capacity to support submissions that could lead to:
(i) The exclusion of evidence;

(i) A stay of proceedings, where the material is required to allow a
proper application to be made;

(i) A court or tribunal finding that any public authority had acted
incompatibly with the accused’s rights under the European
Convention of Human Rights;

(c) Its capacity to suggest an explanation or partial explanation of the
accused’s actions;

(d) Its capacity to undermine the reliability or credibility of a prosecution
witness;

(e)  The capacity of the material to have a bearing on scientific or medical
evidence in the case.*?

3.27 The CPIA Code gives a non-exhaustive list of unused material which is likely to meet
the test for disclosure. It states that the police and prosecution should review any
material carefully but should start with a presumption that the listed examples are
likely to meet the disclosure test.*® Examples given include:

e any previous accounts given by a complainant or by any other witnesses;

e any material casting doubt on the reliability of a witness e.g. relevant previous
convictions and relevant cautions of any prosecution witnesses and any [co-
suspects or co-defendants].*

3.28 With respect to sexual offences specifically, there is additional CPS guidance on
reviewing TPM and case building. Where prosecutors are considering whether
material strengthens the case or meets the test for disclosure, they:

should guard against looking for “corroboration” of the complainant's account or
using the lack of “corroboration” as a reason not to proceed with a case. Instead, the
prosecutor should consider:

42 AG’s Guidelines (2022) para 84.

43 CPIA Code (2020) para 6.6. When the schedule of non-sensitive unused material is drafted, the police “may
not know exactly what material will form the case against the [defendant]’; they must therefore, where
necessary, provide an amended schedule where any material comes to light or in particular, when the
defendant serves their defence statement: paras 8.1-8.3.

44 CPIA Code (2020) para 6.6(e), (9).

70



5.

The nature of the case against the accused;
The essential elements of the offence alleged;
The evidence upon which the prosecution relies;

Any explanation offered by the accused, whether in formal interview,
defence statement or otherwise; and

What material or information has already been disclosed.*®

3.29 The guidance then gives examples of material that may weaken the prosecution case
and so may therefore meet the disclosure test, including:

1.

2.

Material that casts doubt upon the accuracy of a prosecution witness;
Material that casts doubt upon the reliability of a confession;
Material that undermines the credibility of a prosecution witness;

Material that might assist the accused to cross-examine a prosecution
witness;

Material that may support a defence that is being raised or that may be
apparent from the papers;

Material that may support a submission of no case to answer, a
submission to stay proceedings as an abuse of process or an application
to exclude prosecution evidence.*®

3.30 Although medical and counselling records are a key type of TPM, other types of
personal records may warrant similar consideration. Records obtained from social
services have been identified as being of particular concern and particular care must
be taken. CPS Legal Guidance states:

3.31

Complainants who are, or have been, in the care of the social services should not be
disadvantaged in the criminal process by this fact, and prosecutors should be
prepared to address this issue as part of the presentation of the prosecution case.*’

It acknowledges that complainants who have a history with social services may have
information recorded about them on school, local authority or social services records
which would not otherwise have been documented. It sets out that, for example, telling
minor lies is not unusual for children from troubled backgrounds and a recorded
instance of lying whilst at school does not necessarily indicate that the allegation is
fabricated. It recommends a “thinking” and “flexible” approach focussing on whether

45

46

47

CPS Legal Guidance, Rape and Sexual Offences, Chapter 3: Case Building (15 July 2022) “Reviewing Third

Party Material”.

Above (emphasis in original).

Above.
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material meets the test for disclosure and the “overall credibility of the account”, rather
than on “a particular aspect or aspects of the lies”.*8

Decisions requiring court orders

3.32 Decisions about what satisfies the disclosure test are made by the prosecutor. The
court will only be involved in disclosure decisions in two circumstances:

(1)  On an application by the defence for disclosure of material they have
reasonable cause to believe is required to have been disclosed but has not
been.*® However, defence requests cannot be speculative; they must be
particularised with demonstrated relevance to an unambiguous defence
statement.*°

(2)  On an application by the prosecution for permission to withhold material from
the defence on the grounds that, though it meets the disclosure test, “it is not in
the public interest to disclose it”.%! This is referred to as a public interest
immunity (“PII”) application.®? It has considerable importance where medical or
counselling records are in issue.

Public interest immunity

3.33 A PIl application will be made where the prosecutor has identified material that, if
disclosed, would give rise to “a real risk of serious prejudice to an important public
interest”.% This will be “sensitive material”.>* The CPIA Code gives a non-exhaustive
list of examples of sensitive material, including “material given in confidence” and
“material relating to the private life of a witness.”®® Sensitive material is then only
provided to the defendant if the court concludes that “the interests of the defence
outweigh the public interest in withholding disclosure”.®®

3.34 In relation to the personal records of complainants, the prosecution will make a PlII
application where the complainant refuses to consent to disclosure of their medical or

48 CPS Legal Guidance, Rape and Sexual Offences, Chapter 3: Case Building (15 July 2022) “Reviewing Third
Party Material”.

4 CPIA 1996, s 8.

50 Judicial Protocol on Unused Material, paras 26, 44; see also CPS Disclosure Manual, Chp 15.

51 CPIA 1996, ss 3(6), 7A(8), 8(5); an application may be made at the initial disclosure stage, or pursuant to

the ongoing disclosure duty, or when the defence makes an application for material under s 8. The court has
an ongoing duty to keep under review whether withholding disclosure remains in the public interest: s 15.

52 Blackstone’s Criminal Practice, D9.50.

55 R v H[2004] UKHL 3, [2004] 2 AC 134 at [36]; CPIA Code (2020) para 2.1.9; AG’s Guidelines (2022) paras
117-122.

5 CPIA Code (2020) para 2.1(10). Some sensitive material may simply be redacted, such as irrelevant

personal, confidential information: AG’s Guidelines (2022), Annex D — Redaction. Personal information must

only be revealed if absolutely necessary, taking into account the complainant’s right to privacy and data

protection: AG’s Guidelines (2022) paras 33 — 34.

55 CPIA Code (2020) para 6.14.
5  CPIA Code (2020) para 10.9.
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3.35

3.36

counselling records to the defence.” Although the complainant will obviously have an
article 8 privacy interest, in a Pll application that is not what is being balanced against
the public interest in the defendant receiving a fair trial. Rather, the public interest in
withholding disclosure is “the public interest in patient confidentiality generally”.®® In
Campbell v MGN Ltd, Baroness Hale cited the ECtHR’s articulation of that wider
interest in respecting the confidentiality of health data:

Itis crucial to ... preserve [a patient’s] confidence in the medical profession and in
the health services in general. Without such protection, those in need of medical
assistance may be deterred from revealing such information of a personal and
intimate nature as may be necessary in order to receive appropriate treatment and,
even, from seeking such assistance, thereby endangering their own health ....%°

When the court considers the application both the complainant and the medical
professional or therapist will have a right to be heard.®® The court should give a
statement of reasons for its decision.®"

Given the court is being asked to permit the prosecution to withhold from the defence
material that may undermine the prosecution case or assist the defence case, the
procedural and substantive thresholds are demanding. The application must describe
the material, explain why it is information which the prosecutor would have to disclose,
were it not for the PIl claimed; why it is not in the public interest to disclose it; and why
“no measure such as the prosecutor’s admission of any fact, or disclosure by
summary, extract or edited copy, adequately would protect both the public interest and
the defendant’s right to a fair trial”.6? These reflect the decision in R v H, where the
House of Lords set out a series of questions the court must address before there is
any derogation from “the golden rule of full disclosure”.®® The AG’s Guidelines state
that the R v H questions should be “scrupulously adhered to” by prosecutors.5 The
questions include:5°

57

HM Crown Prosecution Service Inspectorate (‘HMCPSI”), Disclosure of Medical Records and Counselling

Notes: A review of CPS compliance with rules and guidance in relation to disclosure of complainants’
medical records and counselling notes in rape and sexual offence cases, (July 2013) (“Disclosure of Medical
Records and Counselling Notes”) paras 3.2, 3.4.

58 R (on the application of TB) v The Combined Court at Stafford [2006] EWHC 1645, [2007] 1 WLR 1524 at
[27].

59 Campbell v MGN Limited [2004] UKHL 22, [2004] 2 AC 457 at [145] (Baroness Hale), citing Z v
Finland (1997) 25 EHRR 371 (App No 22009/93) at [95].

60

CPIA 1996, s 16; this applies to any person claiming to have an interest in the material and who can show

that they were involved in bringing the prosecutor’s attention to the material.

6" Judicial Protocol on Unused Material, para 55.
62 CrPR, r 15.3(3).

68 Ry H[2004] UKHL 3, [2004] 2 AC 134 at [36].
64 AG’s Guidelines (2022) para 121.

65 R v H[2004] UKHL 3, [2004] 2 AC 134 at [36]. They are preceded by questions that establish the material
meets the disclosure test and followed by the need to monitor whether further disclosure may be possible as
a trial unfolds.
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Is there a real risk of serious prejudice to an important public interest (and, if so,
what) if full disclosure of the material is ordered? If No, full disclosure should be
ordered.

[If there is such a risk] can the defendant's interest be protected without disclosure
or disclosure be ordered to an extent or in a way which will give adequate
protection to the public interest in question and also afford adequate protection to
the interests of the defence? This question requires the court to consider
[alternative measures including: the prosecution admitting into evidence the point
the defence wish to establish; preparing summaries or extracts; or even
exceptionally the appointment of special counsel who would have access to the
documents and could test the contentions of the prosecution, safeguarding the
defendant’s interests.]

[If alternative measures are proposed to enable limited disclosure, do those
measures] represent the minimum derogation necessary to protect the public
interest in question? If No, the court should order such greater disclosure as will
represent the minimum derogation from the golden rule of full disclosure.

If limited disclosure is ordered ... may the effect be to render the trial process,
viewed as a whole, unfair to the defendant? If Yes, then fuller disclosure should
be ordered even if this leads or may lead the prosecution to discontinue the
proceedings so as to avoid having to make disclosure.

3.37 The House of Lords also indicated that:

[t]here will be very few cases indeed in which some measure of disclosure to the
defence will not be possible, even if this is confined to the fact that an ... application
is to be made [without the presence of the defence]. If even that information is
withheld and if the material to be withheld is of significant help to the defendant,
there must be a very serious question whether the prosecution should proceed ...%°

3.38 The AG’s Guidelines reiterate this:

3.39

If the prosecutor concludes that a fair trial cannot take place because material which
satisfies the test for disclosure cannot be disclosed and that this cannot be remedied
by an application for non-disclosure in the public interest, through altering the
presentation of the case or by any other means, then they should not continue with
the case.®’

In the end, if the judge concludes that disclosure is required in order that there is a fair
trial then the application to withhold disclosure will be refused. HM Crown Prosecution
Services Inspectorate (“HMCPSI”) stated quite plainly the two alternatives left to the
prosecution: they either obtain the complainant’s consent to disclose or, if consent is
not given, discontinue the prosecution.®®

66 R v H[2004] UKHL 3, [2004] 2 AC 134 at [37].
67 AG’s Guidelines (2022) para 122.
68 HMCPSI, Disclosure of Medical Records and Counselling Notes (2013) para 3.4.
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3.40 Having set out the law, it is not clear to us how often PIl applications are made, nor
how often they succeed. It may be quite rare, given that PII protects against very
serious risks, such as exposing the identity of an informant (for example, a person
who has provided information about child abuse), and may be most relevant where
the record holder is a local authority.®® We have also had some indication from
stakeholders that PIl matters can be resolved by the use of agreed facts, though it is
not clear whether such agreement overcomes problems of violation of the
complainant’s right to respect for their private life.”® We welcome insights into and
views on the use of agreed facts.

Consultation Question 1.

3.41 Are agreed facts regularly used as a practical strategy for addressing public interest
immunity matters?

3.42 Does the use of agreed facts in this context pose any risks or concerns?

Overview of the process

3.43 The flow chart below is taken from the AG’s Guidelines and sets out the different
categories of material and how they will be dealt with.”

69 See, for example, A (A Child) [2012] UKSC 60, [2013] 2 AC 66 at [15]-[16], [29]-[30], which concerned
disclosure in family proceedings.

70 See also M Thomason, “Admitting Evidence by Agreement: Recalibrating Managerialism and Adversarialism
in Crown Court Criminal Trials" [2021] Criminal Law Review 727.

7 AG’s Guidelines (2022) para 16.

75



All material
i

] 1
Unused Material
[1
)

Non-sensitive

material
1

1
Non relevant

Sensitive
material
1
] | |

Meets
disclosure test

Does not meet
disclosure test

Meets
disclosure test

Schedule of non-
sensitive material
provided to the
defence.

Material provided to
the defence or made
available for
inspection.

Proceedings: admissibility

Schedule of non-
sensitive material
provided to the
defence.

Appears on schedule
of sensitive material
provided to the
prosecutor only.

Does not meet
disclosure test

Appears on schedule
of sensitive material
provided to the
prosecutor only.

No further action, but
keep under review.

3.44 There are no specific rules for the admission of TPM into evidence. Instead, the
general framework for admissibility applies. Accordingly, the starting point for
admissibility is relevance. If material is relevant to a fact in issue, it will be admissible
unless the law imposes a higher threshold or there is an obligation or discretion to
exclude it.

3.45

to a higher threshold or excluded are:

(1)

(2)

)

The most likely potential bases on which personal records evidence might be subject

If the material is sexual behaviour evidence (“SBE”), then it will not be
admissible unless it satisfies the higher threshold requirements for admissibility

of SBE.”

If the material is to be used as character evidence, then it will only be
admissible if it satisfies the higher threshold requirements for admissibility of

character evidence.”®

If the material is subject to Pll then it may be excluded. This will be relevant
where the court refused the prosecution permission to withhold disclosure and
the defence now seeks to bring unused prosecution material into evidence.
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3.46

3.47

With regard to PlII, it seems that the prosecution would be unlikely to resist
admissibility on these grounds. The authors of Halsbury’s Laws of England take the
view that once material is disclosed to the defence “there will often be no point in
seeking to assert Pl in relation to it during the trial”.”* This is explicable on two bases.
First, the test would be effectively the same as that applied at the disclosure stage so
it seems unlikely that there would be a shift in the public interest balance, though it
may be possible to exclude material on the grounds that as the trial has developed it
is no longer relevant.” Secondly, while a prosecution Pl application may make sense
in contexts where there is a stronger open justice interest in the material being
disclosed in open court and subject to reporting by the media (such as those that
engage accountability of government officials) and there are few or no article 8
concerns, in a sexual offences prosecution there will be other avenues available to
limit the extent to which confidential information may be disseminated outside the
courtroom.”®

If none of these exclusions is engaged then the material from personal records will be
admissible, provided first that it is relevant to a fact in issue and that no other
exclusions apply.

Connecting threads

3.48

3.49

3.50

3.51

As the framework above indicates, there are different stages at which personal
records come into play in a RASSO prosecution but there are threads that connect
access, disclosure and admissibility. Three, in particular, will arise in the discussions
below.

First, the trajectory of the thresholds generally (if unevenly) moves upwards, though in
the context of sexual offences cases the thresholds are not especially high. Police and
prosecutors can obtain access to material provided that they are following a
reasonable line of inquiry, if there is consent. Compelled production requires that the
record will be likely to be material evidence and that production is in the interests of
justice. Material will not be disclosed to the defence unless it might reasonably be
considered capable of undermining the case for the prosecution or of assisting the
defendant’s case. The admissibility threshold is slightly higher again, requiring
relevance to a fact in issue, but unless the material engages SBE or character then
the effective threshold for admissibility will be relevance alone.

Second, there are different approaches and gaps. These include the position
regarding the process and thresholds for access being different depending on whether
a complainant consents to access. There are also no specific rules for accessing
TPM, and the process is largely governed by guidance rather than primary or
secondary legislation or rules of court.

Third, many significant decisions are made without judicial involvement.

74 Halsbury’s Laws of England, 5" ed, Vol 27, para 182, n 3.

75 R v Govemor of Brixton Prison, ex parte Osman (No 1) [1992] 1 All ER 108.

6 Seech7.
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3.52

We turn now to looking at the case for change and then turn to specific issues
regarding the scope, procedure and threshold tests associated with personal records.

IS THERE A CASE FOR CHANGE?

3.53

3.54

3.55

3.56

On one view, the law is satisfactory. It is well-understood and well-established. In
relation to Northern Ireland, the Gillen Review commented that the CPIA regime is fit
for purpose, and instead concluded that it is its application which is in need of reform,
stating:

It would be a distraction to reinvent the wheel and there is no need to do so. The test
is clear and sensible. It is the application of the law that is inadequate and
unsatisfactory.””

There is an abundance of guidance, including in the AG’s Guidelines, which have
recent updates on accessing TPM.

Nevertheless, as the current legal framework shows, judicial scrutiny does not occur
at each stage of the process and, in addition, there is evidence that disproportionate
requests are made for the disclosure of complainants’ personal records, which carries
some considerable risk to complainants and to the objectives of a trial.”®

In this section we look at the criticisms in more detail and consider whether there is a
case for change.

Disclosure failures

3.57

Disclosure failures have been condemned for their effect on defendants. In 2016, the
Criminal Cases Review Commission (“CCRC”) observed that the “single most
frequent cause” of miscarriages of justice continued to be “failure to disclose to the
defence information which could have assisted the defendant.””® Failures in RASSO
prosecutions have been notable, with the Liam Allan case being the highest profile
matter.8 In that case the police found exculpatory material on the complainant’s
mobile phone but did not disclose it to the defendant’s legal team until nearly two
years later, after his trial had started. It led to his acquittal of rape in 2017 and
triggered a review of the disclosure process.®' The case and the review highlight the
considerable investigatory challenges posed by the large volume of information which
is routinely examined in sexual offences cases, such as that found on electronic
devices and mobile phones. However, they also underscore the ways that a fair and

77 Sir John Gillen, Report into the law and procedures in serious sexual offences in Northern Ireland, (May
2019) para 10.92.

78 In a recent Home Office consultation, only 3% of the 200 police respondents and 34 CPS respondents
agreed that police requests for third party material were “always necessary and proportionate”: Home Office,
Police requests for Third Party Material: Consultation Response (2022) p 19.

7 CCRC, Annual Report and Accounts 2015/16,p 7.

80 For example, “Student Liam Allan ‘betrayed’ after rape trial collapse”, BBC News Online, 15 Dec 2017.

81 CPS and Metropolitan Police, A joint review of the disclosure process in the case of R v Allan: Findings and
recommendations for the Metropolitan Police Service and CPS London (January 2018).
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https://www.bbc.co.uk/news/uk-england-london-42366629

consistently applied disclosure regime is critical to doing justice and preventing
miscarriages of justice.

3.58 Case reviews conducted as a result of Liam Allan’s case led to acquittals or the

collapse of prosecutions or investigations in 47 other cases.?? The case also caused a
wider loss of confidence in the justice system and prompted questions about whether
there were broader, systemic failings in the disclosure regime and its application. In
2018 the House of Commons Justice Committee noted that disclosure concerns had
been live for some years and made a number of recommendations including that the
Attorney General, Director of Public Prosecutions (“DPP”), Minister for Policing and
the National Police Chiefs’ Council (“NPCC”) (among others) take an ongoing role in
“resolving issues in the disclosure process and rebuilding public confidence in the
justice system”.8 It added that the Attorney General should be “fully accountable for
the performance of the [CPS]”, and “should personally sign off” disclosure guidelines
and review them at stated intervals.® The Committee noted the need to balance the
defendant’s absolute right to a fair trial with the complainant’s right to privacy and
recommended the Attorney General consider providing “greater clarity [in the
guidelines] on the handling of sensitive material and personal data”.®

Intrusive and broad inquiries

3.59 Since then, there have been criticisms that the regime now fails complainants. In The

Decriminalisation of Rape, a joint report by four civil society organisations that all work
with and support complainants and victims, it was argued that the “dominant
message” from the Allan case was that “women routinely make false complaints of
rape” and that there was an institutional response that caused the pendulum to swing
the opposite way.® The result, they argue, has been a “normalisation of extremely
invasive inquiries which go far beyond what is necessary on the facts of the case”.®’
The report stated that police routinely ask complainants for access to their digital data
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The CPS carried out a review of 3,637 live rape cases; during the period of the review 47 were stopped due
to issues with disclosure: CPS, Rape and serious sexual offence prosecutions: Assessment of disclosure of
unused material ahead of trial (June 2018) pp 3-4.

House of Commons Justice Committee, Disclosure of evidence in criminal cases (July 2018) p 46. This
report cited several other reviews, including: HMCPSI and HM Inspectorate of Constabulary and Fire &
Rescue Service (“HMICFRS”), Making It Fair: A Joint Inspection of Disclosure of Unused Material in Volume
Crown Court Cases (Criminal Justice Joint Inspection, July 2017), which found a “significant failure in the
process of disclosure” (para 1.4); CPS and Metropolitan Police, Joint review of disclosure in the case of R v
Allan (January 2018), which noted that “disclosure problems ... were caused by a combination of error, lack
of challenge and lack of knowledge” (p 6); and CPS, NPCC and College of Policing, National Disclosure
Improvement Plan, (January 2018), which made various commitments responding to recommendations
made in previous reviews. Subsequent to this, a further review found areas of performance that still required
significant improvement: HMCPSI, Disclosure of unused material in the Crown Court, Inspection of the
CPS’s handling of the disclosure of unused material in volume in Crown Court cases (January 2020).

House of Commons Justice Committee, Disclosure of evidence in criminal cases (July 2018) p 48.
Above, p 50.

Centre for Women'’s Justice (“CWJ”), End Violence Against Women Coalition (“EVAW”), Imkaan and Rape
Crisis England and Wales (“RCEW?”), Decriminalisation of Rape: Why the justice system is failing rape
survivors and what needs to change (“Decriminalisation of Rape”) (November 2020) pp 30, 32.

Above, p 30. The case appeared to bring about a sharp drop in the number of charges for rape: R George
and S Ferguson, Review into the Criminal Justice System response to adult rape and serious sexual
offences across England and Wales Research Report (HM Government, June 2021) pp 53-54.
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and to confidential material held by third parties, beyond the period contemporaneous
to the allegation, including their medical, counselling or therapy records; adult or child
social services records; school or university records; and records from their present or
previous workplace.®® It added that this may deter complainants from reporting or
continuing to support an investigation or prosecution, or, conversely, to continuing with
the case but avoiding counselling or therapy or seeking more limited forms of it.3° In a
similar vein the End-to-End Rape Review also found that there are pressures on
police to obtain complainants’ personal records and that complainants may feel
pressured into providing access to their personal records because they are fearful that
without this, the case may not proceed.®

3.60 The findings of the 2021 Joint Inspection of the police and CPS’ response to rape has

identified ongoing concerns that the disclosure process is not always well managed in
sexual offences cases and specific concerns have been identified in relation to
personal records.®’ Chief Constable Sarah Crew and a judicial and practitioner
stakeholder told us that in sexual offences there is significant scrutiny of complainants’
credibility and examination of their personal records to an extent not found in other
comparable criminal contexts. Complainants experience requests for their records as
being invasive and intrusive. Several told researchers for the Office of the Victims’
Commissioner that such requests were comparable to “the violation inflicted by the
rape” and that it made them feel that “they were under suspicion”.?

3.61 A wide range of stakeholders told us of overly broad requests to access personal

records and TPM. We were told by several stakeholders, including from policing, that
the police adopt a risk-averse attitude to gathering information, which means that
more information is requested at an early stage to avoid concerns later that something
relevant had been missed. Judges and a police officer expressed the view that far too
much material is currently being generated. A senior police officer and an Independent
Sexual Violence Adviser (ISVA) noted that this is a source of delay in investigations.
There was disagreement about whether it is the police or CPS that push for broad
requests, though it seemed that there is some inconsistency among prosecutors in
what they require.
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CWJ, EVAW, Imkaan and RCEW, Decriminalisation of Rape (2020) p 31. The report (p 32) also makes the
point that the issue in Mr Allan’s case was not that the police had failed to obtain the relevant evidence, but
that it had been overlooked. The lesson to be learned, it argued, was not that broad, invasive requests are
justifiable, but that “the police and the CPS are not adequately resourced or equipped to meet court
deadlines, and backlogs are having an impact on the quality of casework (across all areas of crime)”.

Above, pp 30-31. We note that the report’s findings suggest the experience of complainants has been
markedly different from the standards in the current CPS Legal Guidance: Pre-Trial Therapy (26 May 2022)
(“CPS Legal Guidance: Pre-Trial Therapy”) in which the “fundamental principles” are that “[t]he health and
well-being of the [complainant] should always be the determinative factor in whether, when and with whom
they seek pre-trial therapy” and “[t]here is no requirement to delay therapy on account of an ongoing police
investigation or prosecution.”

R George and S Ferguson, Review into the Criminal Justice System response to adult rape and serious
sexual offences across England and Wales Research Report (HM Government, June 2021) pp 52-53.

HMICFRS and HMCPSI, A Joint Thematic Inspection of the Police and Crown Prosecution Service’s
Response to Rape: Phase 2 — Post-Charge (Criminal Justice Joint Inspection, 2021) pp 76-78.

J Molina and S Poppleton, Rape Survivors and the Criminal Justice System (Office of the Victims’
Commissioner, October 2020) pp 27, 58.


https://www.cps.gov.uk/legal-guidance/pre-trial-therapy

3.62 There is recognition that the sands have shifted over time and there are arguments
that they need to shift again. Chief Constable Crew gave evidence to the House of
Commons Home Affairs Committee that because of concerns about cases collapsing
due to disclosure issues, the police were requesting access to too much TPM, stating
that the pendulum needs “to swing back to only when necessary, only when following
a reasonable line of enquiry and in a proportionate and least intrusive way.”®

Consent

3.63 Complainants’ consent to access records is sought in circumstances where they are
likely to be traumatised, where a failure to consent may result in no further police
action, and where there is no judicial scrutiny. As a recorder told us, a “non-
cooperative” complainant who refuses to consent to their records being accessed has
a right to be heard before a judge if a withess summons is issued, whereas a
“cooperative” complainant who accedes to a request has no such right and is
effectively being penalised for being cooperative. That said, several stakeholders told
us that they have never seen the complainant make their own representations or have
representations made on their behalf by a legal representative in a withess summons
application. One stakeholder suggested that one reason for that may be the absence
of legal aid. However, while “non-cooperation” may help ensure scrutiny of requests,
the “non-cooperative” complainant is still vulnerable to their complaint not being
investigated any further.

3.64 Many stakeholders raised doubts about whether complainants’ consent to access their
records is meaningful. We were told by The Survivors Trust and by ISVAs that
complainants are concerned that if they do not give permission to share their records
then they will be seen as non-cooperative. A psychotherapist said that though
complainants are given a choice, refusing consent is seen as suspicious. A
criminologist and an ISVA informed us that where consent is refused, it may be
implied in communications with the complainant that the case will not proceed. A
number of stakeholders suggested that true informed consent requires the
complainant to have independent legal advice.® It is important, however, as barrister
Hanna Llewellyn-Waters told us, that the complainant is told of the potential
consequences of refusing access, not to put pressure on them to consent, but so that
they are fully informed.

3.65 The process of obtaining consent does not always appear to be well handled. The
Survivors Trust have found that often the burden of explaining a records request is put
onto a counsellor or an organisation, instead of the police explaining the relevance for
the ongoing investigation, how it could be shared, and its implications. The Home
Office told us that they had heard anecdotally from victim groups that victims had on
occasion been asked by the police to sign blank consent forms — that is, the forms did
not include any details about what information the police would request about the

9 Home Affairs Committee, Investigation and Prosecution of Rape (Eighth Report of Session 2021-22, 12 April

2022) HC 193 (“Home Affairs Committee, Investigation and Prosecution of Rape”) para 113.
%  See further ch 8.
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complainant. ISVAs agreed that this sometimes happens, though police told us that
recent case law and guidance mean that this practice no longer occurs.®

None of this is to say that complainants cannot give measured, informed consent to
access. However, the circumstances in which consent is given — including that it may
be sought and given prior to charging — and the differential in protection when consent
is given or refused are far from satisfactory.

Complainants’ health and well-being

3.67

The disclosure regime and its operation have potentially negative consequences for
complainants’ health and well-being. The House of Commons Home Affairs
Committee report into the investigation and prosecution of rape expressed concern
that complainants may elect — or be advised — to delay seeking therapy due to
concerns that it may impact on the investigation or prosecution or that the content of
their therapeutic discussions may be disclosed to the defence.®® A respondent to the
Committee’s questions for those with lived experience stated:

Allow victims to access counselling that is exempt from court — you have to choose
between delaying counselling for 12-24 months until court is over, or not reporting
because it can be used against you.®’

Third parties’ experience

3.68

There is much to suggest that the existing regime does not serve third parties well.
Record holders reported to the Home Office that police requests lack clarity, include
requests for a lot of material that does not seem to relate to the offence, that they
struggle to respond quickly, and that they lack resources, knowledge and training
about how to respond.®® A former director at a Sexual Assault Referral Centre, told us
that the record holder is meant to be updated on what will happen to the material after
it has been provided to the police, but this does not often happen. A senior police
officer told us that one problem faced by police when requesting TPM is that record
holders do not have the resources or technology to filter it, resulting in a very labour-
intensive job for the police.

Personal records and rape myths

3.69

Little of the above is new in many ways. More than 25 years ago Sedley J observed
that it had become “standard practice” in sexual offences cases for the defence to
“seek to compel the production of any social services, education, psychiatric, medical

9%  See also R v Bater-James and Mohammed [2020] EWCA Crim 790, [2021] 1 WLR 725; Information
Commissioner’s Office, Mobile phone data extraction by police forces in England and Wales: Investigation
report (June 2020) pp 41-43.

9%  Home Affairs Committee, Investigation and Prosecution of Rape (2022) paras 144-150.
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Home Office, Police requests for Third Party Material: Consultation Response (2022) pp 10-11.



or similar records concerning the complainant, in the hope that these will furnish
material for cross examination.”®®

3.70 It has been observed that from the early 1990s, once rape shield laws brought in

3.71

restrictions on the use of sexual behaviour evidence, an alternative path for
undermining the credibility of a complainant lay in the pursuit of personal records —
“therapeutic records, crisis records, psychiatrists records, hospital, birth control,
abortion, residential school, juvenile records, immigration, family court, and school”.%
Some complainants will be especially vulnerable to requests for records, including
women with mental health histories, immigrant women, childhood assault survivors,
foster children, and women with disabilities. It is also noteworthy that perpetrators
target vulnerable victims.'%? Such records are “mined for inconsistencies”.'®® They are
used, argues Larcombe:

to create doubts about whether the complainant is a genuine victim. Since the “ideal”
victim’s conduct and character are always consistent and blameless — not least
because, as an imaginary construct, she has no life experience — the defence can
discredit a complainant’s victim-status by exposing and attaching adverse inferences
to any inconsistency, any undesirable fact, even anything surprising or unexpected
about her.1%4

Personal records are used to perpetuate and exploit myths of “the mendacious
woman and the deluded complainant”, hanging on the “disordered and hysterical
character of complainants, and upon the almost ubiquitous defence claim that
women's ... stories of assault have been suggested and manipulated”.’®® Gotell
argues that whereas the “ideal victim” was once “characterized by her chastity and
sexual morality” she is now “consistent, rational, self-disciplined, and blameless”.%
As Leahy explains, such material “can be used to direct jurors’ attention away from the
alleged incident and place undue focus on issues such as mental iliness or drug use
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H(L) [1997]1 1 Cr App R 176 at 176-177; see also Reading Justices, ex parte Berkshire County Council
[1996] 1 Cr App R 239 at 246 (Simon Brown LJ); S Leahy, “Too much information? Regulating disclosure of
complainants’ personal records in sexual offence trials” [2016] Criminal Law Review 229, 230.

W Larcombe, “The 'ldeal’ Victim v. Successful Rape Complainants: Not What You Might Expect" (2002) 10
Feminist Legal Studies 131, 135-136, citing as one of the earliest to identify this E Sheey, “Legalizing
Justice For All Women”, in M Heenan (ed), Legalizing Justice for All Women: National Conference on
Sexual Assault and the Law (1995) pp 8-28; see also L Gotell, “The Ideal Victim, the Hysterical
Complainant, and the Disclosure of Confidential Records: The Implications of the Charter for Sexual Assault
Law” (2002) 40 Osgoode Hall Law Journal 251, 254, 259-260.

L Gotell, “The Ideal Victim, the Hysterical Complainant, and the Disclosure of Confidential Records: The
Implications of the Charter for Sexual Assault Law” (2002) 40 Osgoode Hall Law Journal 251, 262.

A Cossins, Closing the Justice Gap for Adult and Child Sexual Assault (2020) p 160.

S Leahy, “Too much information? Regulating disclosure of complainants’ personal records in sexual offence
trials” [2016] Criminal Law Review 229, 229.

W Larcombe, “The 'ldeal’ Victim v. Successful Rape Complainants: Not What You Might Expect" (2002) 10
Feminist Legal Studies 131, 138.
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Above, 260.
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which may prejudice the complainant in the eyes of the jury”.’®” There is a likelihood
that jurors will “attach exaggerated significance to psychiatric evidence" and "this is
likely to have an irrational, distorting influence on juror decision-making to the
prejudice of the ... complainant and the fact-finding process".%®

3.72 In the context of counselling and psychiatric records this is especially troubling,

depicting complainants as “inherently unreliable and [implying] that the usual methods
for testing credibility are insufficient in sexual assault trials”.'® A particular problem in
using therapy records as indicators or evidence of unreliability is that they have come
into existence in circumstances of trauma and for purposes that are not concerned
with the logic of a criminal trial. Therapy engages a person in:

a form of dialogue that attempts to make sense of the sexual violence that does not
fit legal models of guilt or innocence. ... [It] reflects a non-legal conception of rape
that describes feelings of violation and is not bound to the nature of the act. Sexual
violation results in a painful disruption of bodily integrity and also subjectivity,
producing ambiguities that need to be negotiated and articulated."®

It has long been documented that survivors of sexual violence experience feelings of
guilt and self-blame, even though they are blameless.'" When these accounts are
used in a trial the “ambiguity and uncertainty in accounts of violent sexual experiences
are appropriated in a field of language that interprets these responses as self-
doubt”. 2

3.73 Our engagement with stakeholders suggests that these are live concerns. It was

widely acknowledged that trauma impacts on the ability of witnesses to speak about
events cogently and trauma responses vary between individuals. Lynda Gibbs KC
(Hon) said that the exploitation of inconsistencies is a blunt instrument with which to
examine a complainant’s account. However, defence practitioner Martin Rackstraw
told us that inconsistencies in a complainant’s account may be one of the only areas
where the defence can properly test and challenge the prosecution case through
cross-examination. Judicial stakeholders gave us examples of information in personal
records requested or relied on by the defence as follows: inconsistent accounts of the
incident and its surrounding facts; retractions by the complainant; and the absence of
discussion of the incident with medical professionals.

3.74 Dame Elish Angiolini expressed concern about how personal records are used in

court; trained professionals can recognise why there may be inconsistencies, but
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3.75

jurors may be inexperienced and just see inconsistent accounts. A judge similarly said
that victims of trauma approach their accounts globally rather than in forensic detail,
but then lawyers dissect it for differences and the jury can get too caught up in this.
We were also told that prosecutors are not sufficiently trauma-informed to rebut
defence assertions drawn from personal records.

A number of stakeholders told us that therapeutic notes are routinely requested and a
clinical psychologist observed that requests have become more frequent. Another
clinical psychologist and a psychotherapist gave examples of police requests for
therapeutic notes, which they had challenged. We were told that in sexual offences
cases, police officers will routinely be asked to ascertain whether there are any social
services records for the complainant, while this is not standard for other offences.
According to Rape Crisis England and Wales, Centre for Women'’s Justice and the
End Violence Against Women Coalition the fact that complainants in sexual offences
are treated with “exceptionalism” is “deeply rooted in the persistent rape myth that
women and girls lie about being raped or sexually abused.”'"®* We consider pre-trial
therapy and its place in evidence further below, where stakeholders’ comments
resonate with the literature.'

Consent-based access, compelled production and disclosure: inconsistencies

3.76

3.77

The outline of the current legal framework explained that the process for accessing
personal records will depend on whether the complainant and the record holder have
consented to police and prosecution access to the records. Records will be obtained
either by consent-based access or through compelled production using the withess
summons process. However, these operate under separate statutes, with different
processes (with a witness summons only available post-charge), decision-makers and
thresholds. Where access is by consent there will be no judicial scrutiny of a request
for records, but where a withess summons is used a court order will be required, with
a “more stringent” threshold.'"® A Crown Court may only issue a summons when it is
satisfied that a person is likely to produce a document which is likely to be material
evidence; and it is in the interests of justice to do so.""® The complainant and record
holder must be notified of the application and may make representations to the court.

The higher threshold for the witness summons is clearly very significant. Eloise
Marshall KC, writing in Rook and Ward, describes the threshold in the following
terms:'1?

"3 RCEW, CWJ and EVAW, Keep Counselling Confidential: The Problems and Solutions with Disclosure of
Counselling Notes (October 2022) p 5.

4 See paras 3.112 to 3.129 below.

"5 CPS Disclosure Manual, Ch 5 — Reasonable Lines of Enquiry and Third Parties (July 2022), “Obtaining
access to third party material”.

"8 Criminal Procedure (Attendance of Witnesses) Act 1965, s 2(1).

"7 E Marshall, “Disclosure” in P Rook and R Ward, Rook and Ward on Sexual Offences (6" ed 2021) para
18.85.
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For these purposes “likely” means there is a real possibility, not necessarily a
probability. '8

The test is neither whether the material is relevant (although it would have to be
relevant to be admissible) nor whether it is helpful to the person seeking it. The
applicant has to show that the document sought is itself admissible in evidence. The
material would not fall to be disclosed if:

It is desired merely for the purposes of cross-examination. Documents used
for this purpose are not admissible in evidence and therefore not likely to be
material evidence.®

It would be inadmissible without interpretation by an expert.'?

3.78 She adds that the interests of justice require the applicant to set out “the reasons why
the material sought is of importance to [their] case” and that it is also impermissible for
the applicant to make a speculative application “in the hope that something helpful
may emerge”."?’

3.79 The witness summons process gives rise to inconsistencies in both access to records
and disclosure of records. Regarding the former, the difference between the witness
summons and consent-based access is stark when considered in light of the presence
or absence of judicial scrutiny. As we noted earlier, a recorder told us that the current
system is counterintuitive and a complainant who consents is effectively penalised for
being cooperative.'?? That is, if a complainant refuses consent to their records being
accessed then a judge will take account of their privacy concerns and assess the
records’ relevance to the case. However, a complainant who consents is reliant on the
unscrutinised evaluation made by police and prosecution and, despite the existence of
guidance on these matters, has no guarantee that their rights are being considered
and balanced appropriately.

3.80 With the distinguishing trigger being consent or its absence, the concerns about
consent discussed above apply with considerable force in this context.'?® Of note, as a
complainant’s consent to access or disclosure may not always be given in
circumstances that can be described as informed and empowered, judicial scrutiny
and a right to be heard by the court stand out as being particularly important.

3.81 Inconsistency also arises with respect to disclosure. Here, if the complainant consents
to access and disclosure then disclosure decisions are made by the prosecutor. If a

"8 R v Reading Justices, ex parte Berkshire County Council [1996] 1 Cr App R 239

9 R v North [2011] EWCA Crim 88 at [34]. See also R v Derby Magistrates’ Court, ex parte B [1996] AC 487 at
[500].

120 R (on the application of Cunliffe) v West London Magistrates Court [2006] EWHC 2081 (Admin).

21 E Marshall, “Disclosure” in P Rook and R Ward, Rook and Ward on Sexual Offences (6t Ed. 2021) paras
18.86-18.87. See also M v Director of Legal Aid Casework [2014] EWHC 1354 (Admin), [2014] ACD 124 at
[14], where Coulson LJ suggested that applications by the CPS are “often made somewhat lazily” and do
not pay sufficient attention to whether there was likely to be material evidence.

122 See para 3.63 above.

128 See paras 3.63 to 3.66 above.
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complainant does not consent to access and is subject to a witness summons then,
given the threshold for production under the withess summons process, the
prosecutor will almost certainly need to disclose to the defence any records where
production is ordered, but there is judicial scrutiny prior to production. If a complainant
consents to access but not disclosure then a Pll application may follow and a judicial
decision will be made regarding withholding disclosure.

3.82 Leahy presents the Canadian model as an alternative.’?* This model, which we

examine in detail below, creates a unified, “bespoke regime” for personal records in
sexual offences cases in which the same rules apply regardless of whether the record
is held by the prosecution or a third party.'?® She favours the Canadian approach over
that in England and Wales because there is evidence that the CPIA 1996 and witness
summons processes are inconsistently applied and “unpredictable” for both
complainants and defendants and uncertainty is “magnified by the fact that two
separate regimes apply”.'?® She also argues that the Canadian process is more
straightforward.'?”

3.83 Interms of procedures, decision makers, requirements and thresholds, there are clear

and significant inconsistencies that give rise to the potential for detriment to both the
complainant and defendant in terms of predictability. For the complainant, in
particular, there is a risk of over-disclosure of confidential information. There is a
strong case for replacing the separate, inconsistent processes with a unified regime.

A bespoke personal records regime for sexual offences

3.84 ltis not clear that the regime for access, disclosure and admissibility of personal

records held by third parties operates to give effect to this as well as it might. It is clear
that there are gaps and inconsistencies in the legal framework, along with thresholds
that may set a low threshold for relevance, which risks myths and misconceptions
having an effect. It is clear that there are intrusions into complainants’ privacy which
are not always necessary, proportionate or made with judicial scrutiny. It is also clear
that there is a public interest in complainants receiving treatment, and yet it is unclear
whether the current regime serves that interest well. Despite the various reviews over
the last decade, there has not been substantial change and, according to some
stakeholders, the problems have become more acute. The additional guidance in the
AG’s Guidelines is welcome but it is not clear that it has resolved the problems or that

124

125
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S Leahy, “Too much information? Regulating disclosure of complainants’ personal records in sexual offence
trials” [2016] Criminal Law Review 229, 241-243.

Above, 244; see below paras 1.228 to 1.241 below.

S Leahy, “Too much information? Regulating disclosure of complainants’ personal records in sexual offence
trials” [2016] Criminal Law Review 229, 234-238. In relation to the CPIA regime, Leahy cites the findings of
HMCPSI, Disclosure of Medical Records and Counselling Notes (2013). In relation to the withess summons
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S Leahy, “Too much information? Regulating disclosure of complainants’ personal records in sexual offence
trials” [2016] Criminal Law Review 229, 241-243.
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3.86

3.87

it will do. The heavy reliance on guidance rather than primary legislation is
inappropriate where significant public interests and individual rights are in issue. There
is a strong case that steps should be taken to address what are clearly significant
concerns.

While the specifics of possible changes are addressed in the subsequent sections of
the chapter, we make some preliminary observations to foreshadow what follows.
First, change would not necessarily require wholesale revision of the CPIA regime. It
is possible for a bespoke regime for personal records in sexual offences cases to run
alongside an existing general disclosure regime. This is the case in some other
jurisdictions.?® Secondly, it is possible to have a unified regime that covers access,
disclosure and admissibility, as is the case in Canada and New South Wales (“NSW”).
Thirdly, a reformed regime may limit the extent to which records may be obtained prior
to a defendant being charged. Fourthly, it is possible to have greater judicial scrutiny
of requests to produce and disclose personal records held by third parties.

Due to the lack of direct supporting evidence or other witnesses, sexual offences
cases focus on the relative credibility of the complainant and defendant. This has led
to a disproportionate focus on and examination of the background and personal
records of the complainant, not found in other comparable criminal contexts. The
creation of a personal records regime specific to sexual offences would take account
of this and would be consistent with other aspects of the law where there is
appropriately differentiated treatment of complainants in sexual offences cases. For
example, complainants are given anonymity, automatic eligibility for special measures,
and there are prohibitions on the introduction of evidence of sexual behaviour. Such
differentiation recognises the uniqueness of sexual offences proceedings due to the
intimate nature of the evidence that is given by complainants. Our provisional
conclusion is that so too in the case of personal records it should do so in recognition
of the highly personal evidence given about them and which is susceptible to misuse.

Our provisional view is that there should be a bespoke, unified regime that governs
access, production, disclosure and admissibility of personal records held by third
parties. The remainder of the chapter considers what might be the content of such a
regime. Where consultees are of the view that a bespoke regime is not appropriate —
for example, the existing framework is satisfactory or any existing shortcomings might
be addressed by more minor reform — and so do not agree with our provisional view
that a bespoke regime is warranted, then it will be helpful for our analysis if those
views are expressed in response to consultation question 2. We place this
consultation question here because it logically falls to be answered first but consultees
may wish to answer it after reading the full proposals and, especially, those in
consultation questions 13, 15 and 16.

28 For example, in Canada, their general disclosure regime has many similar features to ours and runs
alongside their separate regime for requests for personal records in proceedings for certain specified sexual
offences. We consider the Canadian regime in more detail at paras 1.228 to 1.241 below.

88



3.88

Consultation Question 2.

Our provisional view is that for sexual offences there should be bespoke provisions
with a unified regime governing access, production, disclosure and admissibility of
personal records held by third parties.

Do consultees agree?

WHAT RECORDS SHOULD BE IN SCOPE?

3.89

As the overview of the legal framework showed, under the present law in England and
Wales, any personal records — including records held by third parties — will be subject
to the general disclosure regime. Given our provisional view that a bespoke regime for
access, production, disclosure and admissibility should be established with respect to
personal records in sexual offences cases, the question arises as to what records
should fall within the scope of that regime. A further question will then be considered,
which is whether records of pre-trial therapy should be treated differently.

Third-party material

3.90

3.91

3.92

It is clear that counselling and medical records are TPM of concern but the scope of
TPM is potentially very wide. Other third parties that could hold relevant material
include local authorities, social services departments, hospitals, schools, forensic
service providers, CCTV operators, mobile telephone providers, social media
companies and internet providers.'?°

Stakeholders told us that some of these wider records are sought and used. Chief
Constable Sarah Crew said she has observed police investigators, prosecutors and
the defence relying on other types of records such as medical and school records to
question the complainant’s credibility. Where complainants are vulnerable a wider
scope of materials may come into play. A criminologist was concerned that people
with additional needs may have had more contact with various social services than
others, so there are likely to be more records which can be used to undermine their
credibility as a complainant. She considered this particularly problematic as offenders
are known to target vulnerable people. A senior police officer echoed this concern,
noting that far more material is kept on children who have come to the attention of
social services than on others.

Faced with a wide range of potential TPM there is a need to look for some principle on
which it might be possible to determine whether records should fall within the
specialist regime.

129 CPS, NPCC, Joint Protocol between the Police Service and the Crown Prosecution Service on dealing with
third party material (January 2019) para 3.2.
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Comparative law

3.93 Some jurisdictions have developed specific rules relating to categories of records,
such as counselling.

3.94 In NSW there were concerns that counselling records were being used at trial to
demonstrate inconsistency, even though they were written for therapeutic rather than
evidence-gathering purposes and had not been verified for accuracy by the
complainant. The Attorney General noted that disclosure of counselling records
creates wider harms; complainants might limit what they say to a counsellor or not
undergo counselling, or might not report an offence or agree to be a witness. ' He
added that counsellors might take only limited notes or none at all, or refuse access to
notes with the result that contempt charges could be brought. ™"

3.95 Inresponse, in 1997 the legislature established the sexual assault communications
privilege (“SACP”), which is now found in the Criminal Procedure Act 1986 (NSW). 32
The statute uses the vehicle of a “protected confidence” to limit the circumstances in
which counselling records can be obtained (which we explain in more detail below). 33
A protected confidence is defined as a counselling communication made by, to or
about a complainant.’* A person “counsels” another if:

(@) the person has undertaken training or study or has experience that is
relevant to the process of counselling persons who have suffered harm
and

(b)  the person

(i) listens to and gives verbal or other support or encouragement to
the other person, or

(i)  advises, gives therapy to or treats the other person,
whether or not for fee or reward.'3®

3.96 The law has been interpreted broadly. The specialist SACP Service, a unit within
Legal Aid NSW, explains that:

“counselling” has a very broad meaning in SACP law. It includes the ordinary
meaning of counselling used in psychology, social work and therapy BUT it also

180 Hansard (NSW Legislative Council), 22 October 1997, p 1121 (Attorney General Hon J W Shaw).
31 Above. Clarification of the law was prompted by a case in which a sexual assault counsellor, who refused to
produce her notes, was charged with contempt of court, and briefly imprisoned: Hansard (NSW Legislative

Council), 22 October 1997, pp 1130-1131 (Hon A G Corbett).
182 Criminal Procedure Act 1986 (NSW), Part 5, Division 2.
133 See paras 3.128 t0 3.129, 3.175 t0 3.178, 3.239 to 3.243 below.

34 Criminal Procedure Act 1986 (NSW), s 296(1). A “counselling communication” is also defined by the statute
to include statements made in confidence by or about the counselled person, by one counsellor to another,
or by “a parent, carer or other supportive person who is present to facilitate communication [at counselling]
or to otherwise further the counselling process”: s 296(4).

135 Criminal Procedure Act 1986 (NSW), s 296(5).

90



includes treatment for physical harm. This means that all medical treatment
information is protected by the privilege. '3

3.97 The service notes that the courts have found that the privilege attaches to the records

of a wide range of service providers, not limited to medical and counselling services
but including accommodation services and alternative health practitioners. '’
Examples of protected communications include not only counselling notes but also
medical notes, diagnostic medical records including blood tests, ambulance records,
mental health records, drug and alcohol records, and financial counsellor records.'3®

3.98 We also note here that in NSW complainants are provided with free legal support

which is important given the provisions that limit the access to and use of counselling
records: '3

[Previously] SACP was argued by the person or service who received the subpoena.
Sometimes this was done by a lawyer, but often the person or service represented
themselves in court. This has changed since the SACP Service was set up within
Legal Aid NSW in late 2011. Free lawyers are now routinely provided to represent
the victim directly. This means that there is now far less need for therapeutic
services to take up their client’s cause in Court. ™

3.99 In Western Australia, since 2004 there has been a protection for counselling

communications, which are defined in the same way as they are in NSW.'#!

3.100 The Irish regime applies only in relation to counselling records. The Criminal Evidence

Act 1992 was amended in 2017 to protect counselling records.'*? The definitions are
similar to those in NSW. Counselling means “listening to and giving verbal or other
support or encouragement to a person, or advising or providing therapy or other
treatment to a person (whether or not for remuneration)”, and must be provided by “a
person who has undertaken training or study or has experience relevant to the
process of counselling”.’* We are not aware that the Irish provisions have been
interpreted as broadly as those in NSW.
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SACP Service, Subpoena Survival Guide (Legal Aid NSW and Women'’s Legal Service NSW, 2016) p 28,
emphasis in original.

SACP Service, Subpoena Survival Guide (Legal Aid NSW and Women'’s Legal Service NSW, 2016) p 28.

SACP Service, Subpoena Survival Guide (Legal Aid NSW and Women'’s Legal Service NSW, 2016) p 26,
28.

See paras 3.131, 3.178 to 3.181, 3.242 to 3.246 below.

SACP Service, Subpoena Survival Guide (Legal Aid NSW and Women’s Legal Service NSW, 2016) p 34. At
the time the Subpoena Survival Guide was published, no means or merits test was applied to legal aid for
SACP support (p 34) and our understanding is that is still the case. On representation, see further ch 8.

Evidence Act 1906 (WA), s 19A; Criminal Law Amendment (Sexual Assault and Other Matters) Act 2004
(WA), s 10. It appears that the provisions were influenced in part by Canadian approaches, with the
Canadian Justice Department’s work cited by the Attorney General in his second reading speech: Hansard
(WA Legislative Assembly), 30 June 2004, p 4608 (Mr J McGinty).

Criminal Evidence Act 1992 (Ireland), s 19A, inserted by Criminal Law (Sexual Offences) Act 2017 (Ireland),
s 39.

Criminal Evidence Act 1992 (Ireland), s 19A(1).
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3.101 In Scotland, there is also a category-based approach, though the categories are
broader. The Crown Office and Procurator Fiscal Service (“COPFS”) Sensitive
Personal Records Policy says that sensitive personal records include, but are not
restricted to medical, psychiatric, psychological, counselling, social work, education or
employment records.

3.102 In Canada, however, the regime is not based on categories. Rather, it captures:

any form of record that contains personal information for which there is a reasonable
expectation of privacy and includes medical, psychiatric, therapeutic, counselling,
education, employment, child welfare, adoption and social services records,
personal journals and diaries, and records containing personal information the
production or disclosure of which is protected by any other Act of Parliament or a
provincial legislature, but does not include records made by persons responsible for
the investigation or prosecution of the offence.’*®

A reasonable expectation of privacy

3.103 The first observation to be made is that the narrowest of the category-based
approaches in NSW, Western Australia and Ireland are too narrow in scope when
measured against their rationales. The NSW Attorney General’s reasoning seems to
apply equally to other types of personal records but the law is limited to counselling
records, even though the courts have interpreted the statute broadly. In Ireland, the
O’Malley Review recommended extension to medical records, based on there also
being “a reasonable expectation of privacy” in relation to those.™® Dr Leahy’s view,
however, is that the O’Malley approach would not go far enough. Her research
included interviews with legal professionals, who told her that records of counselling
after an assault may be written with more limited content in the knowledge that they
may be disclosed, even though afforded some protection. Contrastingly, other records
such as psychiatric, psychological or medical records prior to the assault may contain
much more detailed, deeply personal information and yet fall outside of the protective
regime. These professionals commented on the overlapping information which may be
contained in psychiatric, medical and psychological records and confusion over
whether these amounted to counselling records. ™ Dr Leahy recommended extension
in Ireland and that this should be done using the Canadian definition.

3.104 We find the Canadian approach persuasive. An application to produce, disclose or
admit a complainant’s personal records engages their right to privacy. This right to
privacy may arise regardless of where or by whom that private information is
recorded. Defining where this right arises according to where the private information is
recorded may create an artificial distinction between types of records. For example, if
only counselling records were protected, if the same information happened to be
recorded on both a complainant’s medical records and their counselling records, this

44 COPFS, Sensitive Personal Records Policy, (August 2022) para 2.
145 Criminal Code (Canada), s 278.1.

46 T O’Malley, Review of Protections for Vulnerable Witnesses in the Investigation and Prosecution of Sexual
Offences (July 2020) para 6.42.

47 S Leahy, The Realities of Rape Trials in Ireland: Perspectives from Practice (June 2021) p 31.
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could lead to inconsistent decisions. Therefore, we take the view that the focus of the
regime should be the reasonable expectation of privacy and not the type of record.

Consultation Question 3.

3.105 We provisionally propose that any regime regulating the access, production,
disclosure and admissibility of professional personal records held by third parties
should apply to records in which the complainant has a reasonable expectation of
privacy.

Do consultees agree?

Potential exclusions: medical records related to physical evidence of the alleged assault

3.106 We consider now whether there may be a case to exclude some categories of records
from the scope of a bespoke regime, even where those records would be records in
which the complainant has a reasonable expectation of privacy.

3.107 In Scotland, the COPFS Sensitive Personal Records Policy will not apply when police
are seeking a discrete portion of medical records as evidence of the fact that a
complainer received treatment for a physical injury which arose from the allegation.'*®
Similarly, the policy will not apply where police are seeking records of a forensic
medical examination that has been carried out to gather evidence.'*®

3.108 The Scottish provisions underscore some potential practical investigatory issues. It
may be that there is a case to carve out some specific exceptions. Specifically, there
may be an argument to keep within the existing access and CPIA disclosure regimes
medical records related to physical evidence associated with the events that are the
subject of the complaint. Alternatively, if such records remained within scope in a
bespoke framework then the practical considerations might be taken account of by, for
instance, including the importance of physical evidence to the case as a consideration
to be taken into account when making determinations about access, disclosure and
admissibility.

Consultation Question 4.

3.109 Should medical records related to physical evidence associated with the events that
are the subject of the complaint fall outside of the scope of a bespoke regime and
remain within the existing general framework?

3.110 If so, or if not, for what reason?

48 COPFS, Sensitive Personal Records Policy, (August 2022) para 3.

149 Above, para 13. The policy also notes that the complainant will often have consented for the report to be
shared with police and prosecutors.
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EXEMPTIONS

3.111 If a bespoke regime were to be established then it provides an opportunity to consider

whether some categories of records should be exempt from compelled production,
disclosure or admissibility. To put it differently, should there be a prohibition on the
access to and use of some categories of records? We consider the position in relation
to two categories of records in which a complainant plainly has a reasonable
expectation of privacy and so which would fall within the bespoke regime: pre-trial
therapy records and complainant support records.

Pre-trial therapy records

3.112 As the overview of the legal framework indicated, there is now considerable guidance

on obtaining records of pre-trial therapy (by which we mean therapy undertaken after
the events that are the subject of the complaint, but prior to trial)."*® As we have
explained, complainants may elect not to have therapy or to have more limited therapy
because they fear that the content of their therapeutic discussions may be disclosed
to the defence and/or that the fact they have had therapy may prejudice the
investigation or prosecution. Conversely, complainants may choose not to report or
may not continue to support an investigation or prosecution so that they can undergo
therapy.

3.113 We turn here to some of the more detailed legal guidance in this area and consider

approaches taken to limiting or prohibiting compelled production, disclosure and
admissibility of personal records of this kind.

Legal guidance and an inherent contradiction

3.114 In line with the recommendations of the House of Commons Home Affairs

Committee, '® the CPS recently published legal guidance on pre-trial therapy, which is
aligned with the AG’s Guidelines.'®? The CPS Guidance acknowledges the
psychological difficulties faced by complainants of sexual violence and the particular
benefits to them of receiving therapy. The Guidance states that pre-trial therapy
should not be delayed due to an ongoing investigation or prosecution:

The health and wellbeing of the complainant should always be the determinative
factor in whether, when and with whom they seek pre-trial therapy.

It is for the [complainant] to make decisions about therapy with their therapist,
including what type of therapy is obtained and when that therapy is obtained.
Criminal justice practitioners should play no role in the decision-making process...

... There is no requirement to delay therapy on account of an ongoing police
investigation or prosecution.
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3.115 Under the CPS Guidance, police should usually seek early advice from the prosecutor

before making a request for therapy notes. A request may only be made where it is a
reasonable line of inquiry and must follow the steps outlined in the AG’s Guidelines.'®*
The police must not pursue “fanciful or inherently speculative inquiries” and the
prosecution must not encourage this.'® The agreement of the complainant, who also
understands their right to object at any time, should be recorded.’® Any request
made: should specify what is required and why therapy notes are needed to pursue a
reasonable line of inquiry in the circumstances of the case; should be for the minimum
amount necessary; and should alert the therapist of the need to preserve relevant
material.’®” Once therapy records are provided to the police, subject to PlI
requirements, they may only be disclosed to the defence where they meet the test for
disclosure. 8

3.116 Notwithstanding the guidance, there was recently a Home Office consultation on the

police’s obligation to pursue all reasonable lines of inquiry in relation to personal
records held by third parties.'®® The scoping work for the consultation found that at
present police adopt:

an inconsistent approach to what, and how, victims are informed in relation to TPM
requests. The legal basis relied upon, the precise information required and how the
material will be used are particular areas of concern.'®

3.117 The consultation found requests for TPM are made in the “vast majority” of sexual

offences cases and TPM “is more frequently requested about the victim as opposed to
the suspect”.'®" It also reported that “the majority of respondents indicated that TPM
requests about victims of [RASSO] can sometimes be unnecessary and
disproportionate, and made to establish victim credibility, that is, whether the victim
has a history of being truthful, as opposed to the facts of the case”.'® There is no
clear agreement about why requests are made despite that view being held. Police
reported that they thought CPS prosecutors want the material; some prosecutors said
the police are correct in having that impression, while other prosecutors thought police
were seeking material without CPS prompting. '8 The Home Office found no reliable
data on response times as the police do not keep a consolidated system of when the
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CPS Legal Guidance: Pre-Trial Therapy (2022), “Advising investigators about their responsibilities”; the
content of the AG’s Guidelines (2022) is outlined at paras 3.11 to 3.17 above.

CPS Legal Guidance: Pre-Trial Therapy (2022), “Advising investigators about their responsibilities”, citing R
v Bater-James and Mohammed [2020] EWCA Crim 790, [2021] 1 WLR 725.

CPS Legal Guidance: Pre-Trial Therapy (2022), “Speaking to Victims”.
CPS Legal Guidance: Pre-Trial Therapy (2022), “Reasonable lines of inquiry”.

CPS Legal Guidance: Pre-Trial Therapy (2022), “Duties and responsibilities of the CPS, Disclosure of
material to the defence”.

Home Office, Government consultation, Police requests for Third Party Material (consultation beginning
June 2022 and ending August 2022).

Above, p 3.
Above, p 8.
Above, p 4.
Above, pp 8-9.
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requests were made and when access was granted, but stakeholders reported that it
takes “a long time” for third parties to respond to requests.'®* The Home Office was
not able to put an average time on responses but found at least one instance where a
response took a year. Responses and response times will differ across the “vast”
range of third parties, from large NHS trusts to small GP practices. Some third parties
provide more information than is requested.®®

3.118 There is also CPS Guidance for therapists, which explains that therapists must comply

with their data protection obligations and notes that this includes them explaining to
the complainant at the outset how their therapy notes will be dealt with.'®® Under the
CPIA 1996, therapists are not required to retain their records or to provide them to the
police. The CPS Guidance sets out that where a therapist refuses to comply with a
request, the prosecutor must consider whether the case can proceed and any
alternative means of obtaining the material, such as an application to the court post-
charge for a witness summons.'®”

3.119 Judicial directions on rape myths recognise that inconsistency in the complainant’s

accounts does not necessarily mean a complainant’s evidence is untrue.'®® The CPS
Pre-Trial Therapy Guidance directs the police and prosecution to consider the impact
of trauma on the ability of a complainant to give a consistent account:

Investigators and prosecutors considering material generated in therapy must
consider the impact of trauma and the numerous legitimate reasons for the
existence of apparent or real inconsistencies between accounts provided by victims.
Where appropriate, they must be ready to challenge myths relating to victim
credibility during the investigation process.'®®

3.120 When assessing the credibility and consistency of the complainant’s account, the

Guidance also directs consideration of the limitations of note taking during therapy.

... prosecutors should note that therapy is not an investigative process and that, as
such, there is no expectation that a therapist should take verbatim [word for word]
notes in relation to [the complainant’s] disclosures of potential criminality for the
benefit of criminal justice agencies.'”®
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Above, p 9.
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3.121 The CPS Guidance goes on to examine in detail the psychological and physiological
responses to trauma'”" and their impact on memory and recall. It explains that the
police and prosecution should have a shared understanding of the impact of trauma
upon memory in order to inform their decision making and case building and to
challenge myths regarding complainant credibility.'? The CPS Guidance nevertheless
states that:

inconsistencies in accounts provided by the victim are likely to meet the disclosure
test for the purposes of criminal proceedings and ... even taking into account the
information above [regarding the impact of trauma on memory], inconsistencies may
mean that the Code Test [for deciding to bring a prosecution] is not met. Prosecutors
will need to consider this on a case-by-case basis.'”

3.122 Stakeholders have argued — and in our provisional view, persuasively — that there is
an “inherent contradiction” at the heart of the CPS Pre-Trial Therapy Legal Guidance:

the guidance simultaneously recognises that survivors’ access to therapy is vital,
yet, in practice, counselling notes remain subject to disclosure. This dissuades many
survivors from accessing therapy.'

3.123 Wendy Showell Nicholas (a psychotherapist) and a clinical psychologist told us that a
fundamental tenet of therapy is that it occurs in confidence. The clinical psychologist
explained to us that it is important that they are trusted by their clients, and this trust is
difficult if they are second-guessing whether anything will end up being disclosed.
Without trust, therapy is limited in its approach. An organisation working with victims
told us that concerns are exacerbated for complainants from minority communities,
where there may be a pre-existing mistrust of therapy and a perception that
discussions in therapy could impact tightknit communities.

3.124 A barrister (Hanna Llewellyn-Waters) and a psychologist told us that they were aware
of complainants who had been advised to avoid pre-trial counselling as it would
potentially undermine their case. This, it was observed, was very troubling given the
delays in cases coming to court.

3.125 Organisations that provide pre-trial counselling to complainants provide information
that draws attention to the limits and risks of undergoing therapy before a trial has
concluded:

71 Such as hyper or heightened arousal, hypo or shut-down or freeze responses, self-blame, shame, and
avoidance.

72 CPS Legal Guidance: Pre-Trial Therapy (2022), “Particular aspects of psychological trauma that may impact
on how a victim presents”.

73 CPS Legal Guidance: Pre-Trial Therapy (2022), “Potential impact of therapy on memory, Inconsistencies”.
The British Association of Counselling and Psychotherapy (BACP) has produced for its members a 48-page
guide, Working with the Crown Prosecution Service Pre-trial Therapy Guidance (2022) with adult and child
witnesses in criminal courts in England and Wales (BACP, Good Practice in Action 128, June 2022).

74 RCEW, CWJ and the EVAW, Keep Counselling Confidential: The Problems and Solutions with Disclosure of
Counselling Notes (October 2022) p 2. We were also told by stakeholders that the potential for notes to be
requested discourages complainants from seeking therapy.
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What is pre-trial therapy?

Pre-trial therapy is counselling that is offered to a victim or witness while the
criminal justice process is on-going and a trial may be possible.

From the point when you report what happened to the police to the time
when all court proceedings are complete we can offer a limited style of
counselling to ensure that you feel emotionally supported whilst also trying
not [to] influence the evidence you would give in court.

How is it different from other counselling?

Before you give evidence in court you are requested not to discuss your
testimony with anyone in any detail. As a result of this, in pre-trial therapy you
should not talk about anything that is in your police statement or may be
relevant to the case.

This usually means that you should not talk about the event for which you
have come to us for support which can feel like the ‘elephant in the room’. ...

Why can’t | talk about what happened?

If you go over what has happened in counselling it could be argued that you
have been ‘coached’ about what to say in court. This could have an effect
upon the way your evidence is viewed by the Court and the outcome of the
trial.

Will my notes be used in court?

Though it happens very rarely, it is possible that we could receive a request
from the prosecutor or a court order saying we must disclose your counselling
records. Our counselling notes are very brief and factual and will clearly state
that it has been agreed not to discuss your evidence during the counselling.
Therefore it is possible but unlikely that they would actually be used as
evidence in court.

What about after the trial?

Once the court process has ended you will be offered up to 12 sessions of
counselling where you can talk about and work through the trauma of what
has happened to you if you wish.'7®

3.126 Concerns about delays in accessing therapy arose in the recent evaluation of section
28 of the Youth Justice and Criminal Evidence Act 1999, under which complainants
may be able to pre-record cross-examination and re-examination.’”® That evaluation

175 Rape and Sexual Abuse Support Centre, Cheshire and Merseyside, “Pre-trial therapy FAQs” (2021); Centre
for Action on Rape and Abuse, “Pre-trial therapy” (2016).

176 D Ward et al, “Process evaluation of Section 28: Evaluating the use of pre-recorded cross-examination
(Section 28) for intimidated witnesses” (April 2023) Ministry of Justice and Ipsos UK.
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found that section 28 may be valuable in allowing complainants to access full
counselling sooner; one ISVA told the researchers:

So, if you’'ve done your Section 28 and that's been recorded and saved, then you
can get on with getting better and getting everything in place to proceed, whereas if
you've to wait until the trial, you can’t really start any proper counselling and things,
because all that could be then requested by the defence to any counselling notes
and things to be used against you.'”’

3.127 However, it was not clear that all withesses were being advised that section 28 would

enable this.'”® This must also be viewed in light of practitioners’ concerns that juries
may view pre-recorded evidence more sceptically, with the result that some
complainants may still be reluctant to engage fully with therapy until after they have
given evidence at the trial.'”®

3.128 We were also told that the routine seeking of records has affected the ways that

therapists work. A psychologist said that many therapists had stopped taking notes,
because the prospect of disclosure affected their relationship with their clients. An
Irish researcher and a psychologist both pointed to the problems that then flow from
this; if counsellors refuse to keep notes to prevent disclosure of information in court
then it can compromise client care.

3.129 How is the inherent contradiction to be resolved?

Partial prohibitions

3.130 The counselling records regimes described above are generally characterised by

procedures that raise the threshold for accessing, disclosing or admitting personal
records into evidence. They do this variously through judicial scrutiny, higher
thresholds for relevance, balancing processes, and varying the point in time at which
applications may be made. We discuss these in more detail below when we look at
thresholds.'® In NSW, however, there is a partial prohibition.

3.131 Under the Criminal Procedure Act 1986 (NSW), protected confidences receive

absolute protection from production to the court and being adduced in any committal
or bail proceedings.'8! At trial they may be sought, produced and adduced only with
leave of the court.'® It appears that while police and prosecution may obtain

documents by consent (and a complainant may be reassured that disclosure will not
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D Ward et al, “Process evaluation of Section 28: Evaluating the use of pre-recorded cross-examination
(Section 28) for intimidated witnesses” (April 2023) Ministry of Justice and Ipsos UK, p 15; see also pp 32,
52.

Above, p 15; see also pp 32, 50.

See para 7.116.

See paras 3.220 to 3.257 below.

Criminal Procedure Act 1986 (NSW), ss 295(1), 297.
Criminal Procedure Act 1986 (NSW), s 298.
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occur except with leave of the court), they cannot compel access to documents except
by subpoena under section 298(1), which would occur after committal proceedings. '8

Should there be a complete prohibition on the use of pre-trial therapy records?

3.132 A different approach is found in Tasmania, where there is a complete prohibition on

the use of pre-trial therapy records. In that jurisdiction, counselling communications
are afforded absolute protection at all stages of sexual offences proceedings. Unless
the complainant consents, a counselling communication, which arises during
treatment for harm suffered in connection with the allegation, must not be disclosed,
produced or adduced in evidence.'8* This prohibition is narrow in that it has a
temporal limitation — it can only arise in relation to communications that take place
after the alleged offence. The subject matter which attracts protection is also narrow. It
applies to communications about harm arising from the alleged offence (though it
would be narrower if it applied only to communications about the allegation itself).

3.133 A complete prohibition on a narrow basis recognises the fact that complainants of

sexual offences may need to undergo therapy in order to avoid long-term
psychological harm. It takes account of the therapeutic, rather than evidence-
gathering purpose of therapy. It is aimed at protecting the confidentiality of the
relationship between the complainant and their therapist, and the relationship of trust
that is essential for therapy. This is so that the complainant may undergo therapy for
harm arising from the alleged offence completely uninhibited by the prospect that their
conversations may be disclosed. In addition, it is designed to prevent retraumatisation
of the complainant through the disclosure to the defendant of highly personal
information, which may be used against them at trial.

3.134 However, stakeholders did not support a complete prohibition. Even of those

stakeholders who advocated greater protection of pre-trial therapy records, none
suggested a complete prohibition on their use.'®® There may be occasions when a
pre-trial therapy record contains relevant information, such as a note of the
complainant retracting the allegation against the defendant. To safeguard the
defendant’s right to a fair trial, the disclosure and admissibility framework should, in
certain defined circumstances, permit the production, review, disclosure and
admission of a pre-trial therapy record as part of the investigation and trial process. A
framework which requires that information of this nature is never obtained, produced
or considered for disclosure where it is within pre-trial therapy records, poses a
significant risk to the fairness of any subsequent trial. It also conflicts with some of the
fundamental principles of the CPIA disclosure framework such as the obligation to
pursue reasonable lines of inquiry which point towards or away from the suspect or
the obligation to disclose material capable of undermining the prosecution case or
assisting the defence case. Further, it would be inconsistent with the established
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principle and practice that a health professional may disclose records without the
patient’s consent if breaching the confidence is in the public interest. 8

3.135 Tasmania is distinct in its approach. The regimes in other jurisdictions do not contain
an absolute prohibition, including Canada, Ireland, Scotland, NSW and Western
Australia and instead rely on qualified protections. During the parliamentary debate
about the NSW provisions, it was noted that “groups involved in sexual assault
counselling” supported an absolute prohibition on the use of counselling records.
Parliamentarians, however, took the view that “it weigh[ted] the scales too much in
favour of the victim” and there needed to be fair trial safeguards.'” The government
also rejected absolute protection of confidential counselling records, stating that the
new proposed test set a high threshold, significantly more onerous than existing
general rules of evidence.'®® The Attorney General added that completely excluding
evidence that is of substantial probative value:

would be inimical to the basic principles of criminal law that an accused person is
innocent until proven guilty and that the risk of wrongful convictions should be
minimised.'8°

3.136 Having considered the ways that the inherent contradiction might be resolved, we
have reached the following provisional views. To be clear, we do not seek to
understate or be dismissive of the fact that the mere potential for disclosure may affect
whether, when and how complainants in rape and serious sexual offences cases may
seek and undergo therapy, and consequently may mean complainants do not benefit
from therapy as they might. However, given the objections to an absolute prohibition
on the use of pre-trial therapy records and the absence of stakeholders’ views in
favour of it, in our view it follows that there should be no absolute prohibition on such
records. Further, there seems no case for an absolute prohibition on other categories
or in relation to personal records more generally. We are aware that various concerns
have been raised about the use of overly broad requests, the potentially limited
evidential value of requested records, the impact of requests on complainants and the
use of this material to prejudice the complainant’s credibility. In our view these
concerns are better addressed through other models, which do not potentially interfere
so significantly with the defendant’s right to a fair trial.

186 See note 27 above.
87 Hansard (NSW Legislative Council), 22 October 1997, p 1127 (Hon Elisabeth Kirkby).

88 That existing test only permitted evidence to be excluded if it was not relevant, unfairly prejudicial,
misleading or confusing, or would cause an undue waste of time, with the result that where “the defence
[could] establish the merest likelihood of relevance, access to counselling notes [would often be] granted”:
Hansard (NSW Legislative Council), 22 October 1997, p 1132 (Attorney General Hon J W Shaw).

89 Above.
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3.137 Our provisional view is that that there should not be a complete prohibition on the

Consultation Question 5.

access, disclosure or admissibility of pre-trial therapy records in sexual offences
prosecutions.

Do consultees agree?

Complainant-support records

3.138 ISVAs are considered to be third parties whose records may be requested. Home

Office Guidance regarding their role states that ISVA records of disclosures made by
the complainant about the allegation will be examined to establish whether they meet
the test for disclosure and this could lead to the ISVA being called as a witness at trial
and the complainant being cross-examined about this.® A witness supporter is
expected to explain to the complainant that confidentiality cannot be guaranteed
where, for example, the witness discusses the evidence in the case; this information
may be disclosable to the defendant and their legal representatives.'®! Intermediaries
must keep notes of their assessments and comply with prosecution and defence
disclosure obligations.'%?

3.139 Some stakeholders have suggested that there should be a prohibition on accessing

by compelled production (and thus disclosing or using in evidence) records held by
ISVAs or others who occupy support roles for complainants and potentially other
witnesses. Members of the Rape Crisis ISVA Reference Panel told us that their notes
have been requested and, for some, these requests were routinely made. One
stakeholder told us that notes taken by ISVAs should not be amenable to requests
because, according to guidance about their role, ISVAs should not take an account of
the alleged offence. This means that any information held by an ISVA would not
usually assist in an inquiry or meet the test of disclosure. We do not make a
provisional proposal to exempt ISVA records because we cannot discount the
possibility that these records may be relevant. For example, they may potentially
contain information that would meet the disclosure threshold and be essential for a fair
trial, or they may potentially assist the prosecution in rebutting a suggestion that a
criminal injuries compensation claim indicates the complaint has been made for
financial gain.'®* It may be that rather than prohibiting access to these records, a
rebuttable presumption (perhaps limited only to ISVA records) that they should not be
available would be appropriate.
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Consultation Question 6.

3.140 Should there be a complete prohibition on the access by compelled production,
disclosure or admissibility of any complainant-support records, such as records held
by Independent Sexual Violence Advisers, witness supporters and intermediaries?

3.141 If so, or if not, for what reason?

PROCEDURE

3.142 In the two preceding sections we have looked at the case for a TPM regime that is
bespoke to sexual offences and at the scope of personal records that should be
governed by that regime. We turn now to questions about the procedure that any such
regime should use. These procedural questions only arise in relation to access
(whether by consent or compelled production) and disclosure. Admissibility
determinations will always be made by judges.

3.143 In considering access, we note that our Terms of Reference specify disclosure and
admissibility as areas for review but do not limit us to those two matters alone. We
address access because any reformed regime needs to be integrated and, in addition,
we are informed by the law in other jurisdictions where access, production, disclosure
and admissibility sit within a single framework

3.144 The issues for consideration are:
(1)  Who should make determinations about access, production and disclosure?
(2)  The procedures that should be used, both pre-charge and post-charge:

(i) When a complainant (and record holder) consents to police and
prosecution access to TPM; and

(i)  When a complainant (or record holder) does not consent to police
and prosecution access to TPM.

(3) The procedures that should be used when determining whether TPM should be
disclosed to the defence.

3.145 The outline of the current legal framework sets out the present position with regard to
the above matters in relation to TPM. %4

Responsibility for determinations

3.146 The central issue in considering who should have responsibility for examining records
and making determinations about production and disclosure is whether judicial
scrutiny may be appropriate in a wider range of circumstances than at present. Such a
change could obviously affect judicial workload and, consequently, the time taken in a

194 See paras 3.7 to 3.42 above.
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case coming to trial. We therefore also consider the possibility of increased roles for
other actors.

Third parties

3.147 Currently, before providing material to the police, third parties who hold personal

records must satisfy themselves that they have complied with their own duties, such
as their data protection obligations and their duty of confidentiality, and may make
representations regarding their objections. Stakeholders were generally clear that it
would be inappropriate for third parties to have any greater responsibility for
examining which personal records are produced. In our view stakeholders are correct
that third parties would not be well placed to take on any greater role due to their
limited knowledge and understanding of the nature of the prosecution and defence
case and of the investigation and trial process.'®® On other possibilities, stakeholders
views were more mixed.

Prosecutors

3.148 Some stakeholders have told us that the prosecution should be trusted to examine

records and make disclosure decisions because they are fully apprised of all the
evidence, unused material and circumstances of the case. They are also best placed
to do so as the proceedings develop, by keeping under review issues raised by the
defence and updating their disclosure decisions accordingly throughout the
proceedings.

3.149 There is some strength in these arguments and we acknowledge that steps such as

improving guidance have been, and continue to be, taken by the CPS to address
concerns about the disclosure of personal records.'®® However, there remain
difficulties with the current regime, especially with respect to the role and rights of
complainants. There is no law or guidance that directs the prosecution to seek the
complainant’s views about the content of their records and any reasons they have for
opposing their disclosure.'®” That appears to be a significant shortcoming. It does not
seem to be overcome in practice, with the 2021 Joint Inspection finding that some
lawyers within the CPS have expressed reluctance about engaging directly with
complainants.'®® We therefore provisionally conclude that there is good reason to

introduce external scrutiny to ensure complainants’ rights to privacy and confidentiality

of their data are protected appropriately in access and disclosure. This does not
preclude the prosecution retaining a role in reviewing and identifying relevant
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materials, just as they do when making a PIl application. External scrutiny might be
provided by independent counsel or the court.

Independent counsel

3.150 Some stakeholders were in favour of using independent counsel to provide external
oversight of the disclosure of complainants’ personal records. There is a precedent for
this approach. When police use their seize and sift powers to obtain material which is
subject to legal professional privilege, then independent counsel may be appointed to
review the seized material, respond to representations from the suspect or defendant,
and determine whether material should be returned.®®

3.151 Using independent counsel would create timely, independent oversight of production
and disclosure of personal records. It would also avoid the judge being burdened with
additional responsibilities which might cause delays in the proceedings or elsewhere
in the criminal process. However, it would require independent counsel to be fully
briefed on the case and may require them to be present throughout the trial to hear
the evidence and update disclosure decisions accordingly. This may place them in a
role not significantly different to that of the prosecution. There would be very
significant legal aid implications. There may be insufficient separation between
independent counsel and the parties, and they may have insufficient authority over the
parties, in comparison with a judge. Permitting independent counsel to take on this
role would also be a step down from the current witness summons procedure, which
involves judicial scrutiny.

Judges

3.152 The court taking on a role that includes examination of records and determinations
about access and disclosure (especially if the complainant has consented) may be
seen as a departure from existing practice and the traditional role of the judge. Some
stakeholders raised objections to it, especially on the grounds that examination of a
large quantity of personal records may be very time-consuming, and we note that
such additions to judicial workload could exacerbate existing delays. They added that
without the prosecutor’s oversight of all the prosecution case materials, a judge may
not recognise the materiality of certain records. Stakeholders suggested that to
maintain ongoing oversight of disclosure and admissibility throughout proceedings,
this role would need to be undertaken by the allocated trial judge, though that may
cause delays.

3.153 There were also views in favour of judges taking on this role. Judges already review
material and make determinations in withess summons applications, defence
applications for disclosure, and PII applications. Judges must also keep under review
throughout proceedings any decision to withhold disclosure.

Comparative law

3.154 Judicial examination of personal records and determination of their production and
disclosure is found in other jurisdictions, including Canada, Ireland and NSW. Each
requires the court to assess the probative value of the record and to balance the rights

199 Criminal Justice and Police Act 2001, ss 50-51; Search Warrants (2020) Law Com No 396, paras 11.5-
11.34.
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of the complainant and the defendant, setting out criteria against which the
assessment is to be made, including public interests in (for example) patient
confidentiality and ensuring victims of sexual offences receive appropriate support and
treatment. The details of the regimes are set out below in the discussion of thresholds
but we summarise them here.

3.155 In Canada, the defence must first persuade the court that it should examine records
with a view to disclosure. If that threshold is met then the third party must produce the
records to the court. Next, the court will review those materials and decide what must
be disclosed to the defence. Both applications are heard by the judge who is allocated
to hear the trial.?®® A Canadian Senate committee post-legislative review of the
operation of the regime reported that the provisions sought to tackle the patterns of
the 1990s where defence requests for disclosure of personal records were made
routinely, often granted, and many related to large numbers of documents.?°! It found
that the new records production scheme “for the most part [was] working well” and
that it struck “an appropriate balance between the competing interests of complainants
and defendants in the unique context of sexual offence trials”.2°? A review of the case
law from 2011-2017 found that of the 91 cases recorded in the reporting databases
where an application was made for a record, 46 were granted in part or in full, and 45
were denied.?®® This suggests that the statute does not provide a barrier that uniformly
prevents the production and admissibility of personal records, and nor are production
and admissibility applications uniformly acceded to by the courts.

3.156 In Ireland, there is no separate preliminary test for production of the records to the
court. The court examines the records and determines whether they should be
disclosed. The prosecution are obliged to notify the defence of the existence of a
counselling record.?®* Where an application is made by the defendant for disclosure of
the complainant’s personal records, the record holder must produce the counselling
records at the hearing for examination by the court.?%

3.157 In NSW, at the pre-trial, trial, interlocutory hearing and sentencing stage, there is a
rolled-up process whereby the court determines not just whether the records should
be produced for inspection and disclosed, but also whether they are admissible.?% In
certain circumstances, the court may examine the documents and make orders to
facilitate this.?°” During the parliamentary debate regarding the NSW legislation, in
response to objections regarding the expansion of privilege more generally, one MP

200 Criminal Code (Canada), s 278.3 — 278.7.

201 Senate Standing Committee on Legal and Constitutional Affairs Statutory, Review on the Provisions and
Operation of the Act to amend the Criminal Code (production of records in sexual offence proceedings):
Final Report (December 2012) p 3.

202 Above, p 13.

203 C Jacuk and H Hassan, “Third Party Records: A Review of the Case Law from 2011-2017" (2018) 11
Victims of Crime Research Digest 34, 43.

204 Criminal Evidence Act 1992 (Ireland), s 19A(2).
205 Criminal Evidence Act 1992 (Ireland), s 19A(8).

206 \Where a record cannot be adduced or given, it is not admissible: see Criminal Procedure Act 1986 (NSW), s
305.

207 Criminal Procedure Act 1986 (NSW), s 299B.
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referred to comments made by a Canadian judge, Judge Masse, who said that judicial
vetting of records, “as time consuming a task as that may be” is necessary for the
balancing of the different rights and interests. 2%

Judicial scrutiny

3.158 On balance, we are of the provisional view that the external scrutiny should be
provided by a judge. Although this is not without its challenges, the extent to which
problems remain even after many attempts at addressing flaws persuades us that
those challenges should be met head on. Potential ways to reduce the burden on the
judge include, as stakeholders suggested, using independent counsel or — the
approach we find more persuasive — having the police and prosecution filter material
to provide only relevant material for judicial examination (as the prosecution already
do in PII applications). In addition, a revised threshold for the production of records
(which we discuss below) should also reduce the burden on the judge. If the judge
making the determination is to be the trial judge, then this should also aid in reducing
the time taken in managing access and disclosure material and decision-making.

Consultation Question 7.

3.159 We provisionally propose that where an external person is responsible for deciding
whether personal records held by third parties should be produced to police and
prosecution, or should be disclosed to the defence, then that external person should
be a judge.

Do consultees agree?

3.160 We provisionally propose that the police and prosecution (rather than independent
counsel) should filter material before it is examined by a judge.

Do consultees agree?

3.161 Should the judge making the determination be the trial judge (as is the position in
Canada)?

Access to records by consent

3.162 At present, where a complainant consents to the police and prosecution having
access to TPM then — unless the record holder objects — police will obtain the records.
There will be no judicial scrutiny of the request. The position will be the same pre-
charge and post-charge.

208 Hansard (NSW Legislative Council), 22 October 1997, pp 11329 (Hon A G Corbett), citing R v KAD (29 July
1994) Ontario Court of Justice — Provincial Division (unreported), cited in A Cossins and R Pilkington,
“Balancing the scales: the case for the inadmissibility of counselling records in sexual assault trials” (1996)
19 University of New South Wales Law Journal 222, 254.
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3.163 It appears that requests for production of TPM occur routinely at the investigation
stage, prior to a suspect being charged.?*® According to stakeholders, there may be
good reasons for this, including so that the police may fully investigate or so the
prosecution has sufficient evidence with which to make a charging decision. However,
as the literature makes clear, and as many stakeholders told us, there are very
significant concerns about the intrusive and broad requests that are made.2'°
Moreover, as we noted earlier in this chapter, there are concerns that consent may be
given in circumstances where complainants are traumatised and where refusing
consent may result in no further action by the police or may result in a withess
summons to compel production of the records. Is there a case for judicial involvement
when access is sought by consent?

3.164 Some stakeholders said there should be judicial oversight during investigations.
Members of the Rape Crisis ISVA Reference Panel expressed the view that judicial
oversight at this point was appropriate because this is when most requests are made.
Still, there are factors that suggest caution. First, judicial scrutiny during investigation
may be onerous and resource intensive for the police, prosecution, defence and
courts. Secondly, even allowing for time savings that may be made elsewhere —
perhaps reducing police time currently spent reviewing and redacting records, or
leading to earlier identification of issues and lines of inquiry — it may increase existing
delays in the prosecution of sexual offence cases. Thirdly, it may be difficult for the
court to determine the issues in a meaningful way at the investigation stage when
inquiries are still ongoing and other evidence is still being gathered.

3.165 The British Association of Counselling and Psychotherapy (BACP) has produced
significant guidance for its members in relation to information sharing. Jo Holmes from
the BACP Policy Team told us that inquiries about confidentiality and sharing
information are among the most common that the organisation receives from its
member practitioners. She also told us that the BACP guidance is often referred to by
other counselling and therapy bodies that receive similar inquiries. The guidance aims
to help counselling professionals to understand the principles underpinning client
confidentiality, identify situations where it may need to be breached, identify situations
where legal advice should be obtained, make decisions about sharing information,
and document information sharing,?'! It addresses how counsellors can and should
respond to requests for personal records that might be sought with consent of the
complainant, and positions that within the broader framework of providing records
pursuant to a court order, providing records in the public interest without the client’s
consent,?'2 and providing records with the client’s consent.

209 Home Office, Police requests for Third Party Material: Consultation Response (2022) pp 10-11; O Smith and
E Daly, Final Report: Evaluation of the Sexual Violence Complainants’ Advocate Scheme (December 2020)
p 37.

210 See para 3.61 above.

211 Sharing records with clients, legal professionals and the courts in the context of the counselling professions
(BACP, Good Practice in Action 069, September 2022) p 5.

212 Gee note 27 above.

108



3.166 The BACP guide first sets out legal and practice principles relevant to confidentiality
and information sharing with clients and with third parties.?'® This includes a
discussion about the position of the counsellor when faced with a request from police
or lawyers that includes a client’s consent. We quote from this at some length
because it helps illustrate the way that both counsellors and complainants are faced
with navigating legal and practical issues if records are accessed by consent:

Clients may sign general consent forms agreeing to disclosure of their medical or
other personal information to the police or to their lawyer. Often there will have been
very little explanation or discussion with them about what will happen to that
information, and so the client may not necessarily have a clear understanding of
who might see the information disclosed, and that their notes may turn up in a
bundle of documents in evidence in the court, or copies provided for others to see.

The court is in charge of its evidence, and so can make orders (or directions) limiting
the disclosure of evidence gathered by redacting parts of documents not relevant to
the case, or by setting boundaries on the dissemination of evidence, for example, a
direction for distribution to solicitors and barristers only, or for documents to be
viewed by a party in the lawyer’s office but copies not to be taken away.

If a request arrives from a lawyer or the police asking for disclosure (in standard
lawyers’ letters the wording may ask for “all notes and records” relevant to the work
with their client) [sic]. If they have attached a client consent form, the practitioner is
legally authorised to disclose the information requested. However, sometimes not all
the notes are relevant to the case, and some of the client notes may cause the client
emotional pain or anxiety if disclosed. Before responding to the request for
disclosure, if there is sufficient time and opportunity to do so, it may be very helpful
to take the time to discuss with the client, which parts of the records are relevant to
the case, and what might actually happen to the disclosed information, ensuring that
the client knows who is likely to see their disclosed records. The informed
practitioner might perhaps also discuss how the client might seek advice on
obtaining an appropriate direction from the court if the client is concerned about the
effect of disclosure. The police or Crown Prosecution Service or the client’s lawyer
may provide this information if required.

Beware, too of any request for an ‘off the record’ conversation with anyone about a
client, even if you have their consent for disclosure of their information, or disclosure
without consent is justified in the public interest. Ethically, conversations disclosing
information about a client should not be ‘off the record’ in the interests of trust,
openness and transparency.?'

3.167 Secondly, in a part entitled “how to share information legally and ethically”, the guide
provides five checklists: (1) decision making about sharing information; (2) when to
share information — the right time; (3) sharing information with the right
person/organisation; (4) presenting information in an appropriate way; and (5)

213 Sharing records with clients, legal professionals and the courts in the context of the counselling professions
(BACP, Good Practice in Action 069, September 2022) pp 6-22.

214 Above, p 20.
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recording information sharing.?'® These are prefaced with a statement about the
importance of a careful approach:

To achieve the best outcome for clients and the public interest, it is necessary to
think through information sharing carefully, and preferably — in the case of a concern
for client safety or welfare or that of others, if there is time — in consultation with a
supervisor, trusted colleague, or the professional body. While disclosure may prove
necessary, the way in which it is done, the timing, and the recipient of the
information might make all the difference to the client’s welfare, or to the safety or
welfare of others. Careful consideration of why we feel the need to disclose
information, and why now, may reveal alternative ways of averting potential harm, or
in some cases, the possibility of constructive delay, if delay would not create or
increase the risk of serious harm.?'®

3.168 In England and Wales there has been some consideration of these and related issues.

The Home Office consultation on TPM has considered whether a statutory duty may
be created in relation to TPM requests and sought input on:

o A statutory duty on policing to seek third party material only when necessary and
proportionate.

e A statutory duty on policing to provide full and clear information to both the person
about whom the third party material is being requested and the third party who is
being asked to provide the information.

e A code of practice to accompany these duties and clarify their use in practice.?'”

In the week prior to publication of this consultation paper, the Government announced
that it would introduce an amendment to the Victims and Prisoners Bill to “block
unnecessary and intrusive third party material requests in rape and sexual assault
investigations”.?'® The Secretary of State for Justice told the House of Commons that
its effect will be to “make sure that those requests are made only when strictly
necessary for the purposes of a fair trial”2'® and “that there will be no routine access to
therapy notes; there will be access only when it is absolutely necessary and
proportionate, and not by the defence, but principally in the very rare circumstances
where a prosecutor needs to look at it.”??° Though there was no detail provided at that
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point, other government statements suggest that it will seek to legislate the statutory
duties and the code of practice referred to in the Home Office consultation.??!

3.169 Where police seek to extract information from electronic devices there are now

enhanced requirements under the Police, Crime, Sentencing and Courts Act 2022.
The statute empowers police to extract data where a user of the device has voluntarily
provided the device and agreed to the extraction of the information.??? The provisions
require that, even where agreement is voluntary, investigators reasonably believe that
the information is relevant to a reasonable line of inquiry and that exercising the power
is both necessary and proportionate. They must take into account factors such as the
amount of confidential information likely to be stored on the device, the risk that
unnecessary confidential information will be obtained when extracting data, and
whether information can be obtained by other means.??® Section 39 sets out what is
meant by and required for voluntary provision of the device and agreement to the
extraction of data. The requirements include the following, and the investigator must
receive agreement in writing:2%*

(1)  An [investigator] must not have placed undue pressure on [the person] to
provide the device or agree to the extraction of information from it.

(2)  An[investigator] must have given [the person] notice in writing—
(a) specifying or describing the information that is sought,
(b)  specifying the reason why the information is sought,

(c) specifying how the information will be dealt with once it has been
extracted,

(d) stating that [the person] may refuse to provide the device or agree to the
extraction of information from it, and

(e) stating that the investigation or enquiry for the purposes of which the
information is sought will not be brought to an end merely because [the
person] refuses to provide the device or agree to the extraction of
information from it.

Comparative law

3.170 In other jurisdictions specific approaches vary but consent will be sufficient for access,

with no judicial scrutiny applied.
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Ministry of Justice, Press release: End to intrusive fishing expeditions of rape victims’ therapy notes (15 May
2023).

Police, Crime, Sentencing and Courts Act 2022, s 37(1). We note that the voluntary agreement here is
different from consent under data protection legislation; for a detailed discussion of consent at common law
and under data protection laws, see the Information Commissioner’s Office, Mobile phone data extraction by
police forces in England and Wales: Investigation report (June 2020).

Police, Crime, Sentencing and Courts Act 2022, s 37.

Police, Crime, Sentencing and Courts Act 2022, s 37(4). The section also provides for the situation where
the person is unable to provide written agreement: s 37(5), (7).
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3.171 In Canada, the Criminal Code permits the accused to seek an order for disclosure of

TPM that is in possession of the prosecutor or of any other person, but the provisions
are silent on whether police or prosecutors may obtain the record simply with consent
of the complainant. However, government information for victims indicates that a
complainant may “agree to give a third-party record to the police or the
[prosecutor]”.?25

3.172 In Western Australia, the Evidence Act 1906 (WA) provisions do not apply to

investigation so do not affect police and prosecution access by consent.?

3.173 In Ireland, consent by the complainant will mean there is no judicial scrutiny as the

procedures for requesting counselling records do not apply “where a complainant or
witness has expressly waived his or her right to non-disclosure of a counselling record
without leave of the court”.??” We have been told by Dr Susan Leahy (based on her
empirical research involving legal professionals and court workers) and an Irish
academic that the disclosure scheme has been used in few cases because
complainants have generally consented to the disclosure of their personal records and
waived their entitlement to participate in the scheme. In her study of how the Irish
sexual offences laws operate in practice, Dr Leahy reported that one legal
professional suggested that complainants consent to disclosure “because they don’t
want anything to derail the trial” and another said that complainants sometimes waive
their rights “for the purposes of expedition”.??8 |t appears that waiver provisions
undermine the operation and effectiveness of the judicial scrutiny processes
established under the scheme.

3.174 In Scotland, consent will be sufficient for access but it will usually be necessary to get

approval from a Senior Legal Manager in COPFS and a series of specified steps must
be taken before consent can be requested.??® These include consideration of:

e whether there are reasonable grounds to believe the TPM would either be part of
the prosecution’s evidence, could weaken or undermine the prosecution’s case, or
could assist the defence case;

e exactly what TPM is needed (ie, it may not be necessary to recover all records);
and

e whether, mindful that recovery of TPM will engage the complainant’s article 8
rights, “the recovery of records serves a proper purpose and is in the interests of
justice, i.e. that the records may contain material information in relation to the
charges that are in contemplation. Records must not be obtained on frivolous or

225
226
227
228

229

112

Government of Canada, “The Victim’s Role in Applications for Third-Party Records”, (14 December 2021).

The provisions apply only to disclosure: Evidence Act 1906 (WA), s 19C.

Criminal Evidence Act 1992 (Ireland), s 19A(17); see also paras 3.99 and 3.153 above.
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speculative grounds and only the parts of the records necessary to fulfil the proper
purpose should be recovered”.?%°

3.175 Particular regard should be paid to what, if anything, of relevance the records may

prove. The decision in McLeod v HM Advocate is cited where Lord Turnbull,
overturning a lower court’s decision to allow access, criticised the lack of evidence of
a connection between what was in the records and the matter (of credibility) that
would be in issue: “The first instance judge was presented with no medical opinion
and appears to have been invited to proceed upon the proposition that mental illness
of any nature equated to a propensity to lie or fantasise”.?*'

3.176 Further, there are a clear set of requirements regarding what the complainant must be

told, which include providing comprehensive information about the request, the right to
refuse consent, and what may happen if consent is refused.?2

3.177 In NSW, there is arguably some uncertainty about the position regarding police and

prosecution access by consent. Campaigning organisations in England and Wales
have pointed to NSW as a model that does not permit any access at all prior to charge
and that requires judicial determinations for all requests:

Under the NSW model, requests are made post-charge to a court which prevents
speculative and blanket requests for records that are not evidentially relevant.
Furthermore, in requiring requests to be made post-charge and determined at court,
the NSW model also allows a survivor to waive the presumption of non-disclosure in
instances where they wish for their records to be disclosed.?3?

However, the statutory restrictions appear fewer than that interpretation suggests.

3.178 Part 5 Division 2 of the Criminal Procedure Act 1986 (NSW) establishes the sexual

assault communications privilege (“SACP”), which applies only to counselling records
and not to TPM generally, but is still very broad in its scope (as discussed above).
Under these provisions:

e There are significant limits on access by compelled production by the record
holder, whether by subpoena or any other method. Compelled production cannot
be pursued pre-charge. Even post-charge there is a complete bar on seeking
compelled production in preliminary proceedings.?3* However, the Act does not
prevent production and use of a document at any stage of proceedings if the
complainant has consented to such production and use.?3®
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COPFS, Sensitive Personal Records Policy, (August 2022) paras 17-27.
Above, para 20, citing McLeod v HM Advocate 1998 SLT 233.

Above, paras 22-27; COPFS, Information for Witnesses: Police or Prosecution Recovery of Sensitive
Personal Records.

RCEW, CWJ and EVAW, Keep Counselling Confidential: The Problems and Solutions with Disclosure of
Counselling Notes (October 2022) p 13.

Criminal Procedure Act 1986 (NSW), ss 295, 297, 298.
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e For consent to be effective it must be in writing and must expressly relate to the
production of a document or adducing of evidence that does or would be subject
to the SACP provisions.?®

3.179 Once a subpoena has been sought (eg, to compel a record holder to produce
documents to the court) then it is clear that a complainant may give consent to records
being produced. But what if a subpoena has not been sought? While the statute
prevents police seeking to compel access, it is silent on whether they may request
access, either pre- or post-charge. As a result, it appears that consent-based access
can be sought.

3.180 The specialist SACP Service offered by Legal Aid NSW advises people working in
health and welfare roles that they may receive letters from lawyers or informal
requests for access to records. The advice includes:

If your client is helping the Police with an investigation, they may feel that they ought
to release all records the Police ask for (to support the prosecution case). Make sure
your client knows that there may be other options, and that the information asked for
may not help the prosecution case in the long run. Encourage them to talk to a
lawyer so that they can make an informed decision.?%”

3.181 Unless a complainant consents to the production of the records, it appears that the
legislation presumes that any request for access to counselling records would from
the outset be refused by the complainant and/or the record holder. Consequently,
police and prosecutors would need to obtain access by compelled production — which,
if done post-charge, is regulated by the statute. The Act does not, however, appear to
prevent police requesting records prior to charge and obtaining them with consent of
the complainant and the record holder, or coming into possession of those records
because they are produced to them by the record holder without the complainant’s
consent. This means the statute does not directly address the position where police
and prosecutors may decide that without counselling records they are unable to
charge a suspect. Nevertheless, the comprehensive, plain-language information in the
SACP Service Subpoena Survival Guide for TPM record holders and the provision of
free legal support for complainants must surely go a long way to giving effective,
informed protection and support to complainants, without putting a suspect’s or
defendant’s rights at risk. The regime may also mean that investigators’ attention is
more carefully on the strength of the case without a distorting effect of attributing to
counselling records a weight and relevance that they do not warrant in the
circumstances.

3.182 In summary, in comparator jurisdictions — just as in England and Wales — police and
prosecutors may obtain access to TPM if the complainant consents. This may occur

236 Criminal Procedure Act 1986 (NSW), s 300(2). The word “production” is not defined but it appears to refer to
production to the court: NAR v PPC1[2013] NSWCCA 25. Under s 299 the Act also requires a court to
notify a complainant or record holder of their rights, though this would only come into play post-charge: “If it
appears to a court that a witness, party or protected confider may have grounds for making an application
under this Division or objecting to the production of a document or the adducing of evidence, the court must
satisfy itself ... that the person is aware of the relevant provisions of this Division and has been given a
reasonable opportunity to seek legal advice.”

237 SACP Service, Subpoena Survival Guide (Legal Aid NSW and Women’s Legal Service NSW, 2016) p 9.
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pre-charge or post-charge. There is no judicial scrutiny when access is consent-
based. There have been clear attempts to limit the extent to which requests would be
made, especially prior to charge. In England and Wales, the AG’s Guidelines set out
principles.?® In Scotland, the COPFS Sensitive Personal Records set out processes.
In NSW and Canada, the legislative regimes provide disincentives to early requests
because they set limits and higher bars for compelled production. In NSW this is
accompanied by detailed information for record holders and free legal support for
complainants, all provided by a specialist service.

Regulating access by consent in England and Wales

3.183 We are, first, persuaded that the level of intrusive and broad requests, the
circumstances under which consent is given, and evident risk that TPM may be given
undue weight are so significant that clear steps are warranted to ensure that
complainants who are asked to consent to access are appropriately protected so that
TPM requests are justifiable and consent is appropriately informed and voluntary. With
no jurisdictions currently applying judicial scrutiny to consent-based access by police
and prosecutors, and conscious of the resource demands this could place on courts,
we are reluctant to provisionally propose the introduction of judicial scrutiny, though
we do not discount the potential value of it. Accordingly, we would welcome
consultees’ views regarding measures that might be taken to address the concerns,
such as, but not limited to:

¢ judicial scrutiny;

e replacement of existing guidance (such as the principles for TPM access in the
AG’s Guidelines) with primary legislation, either with the same or a different
threshold;

o enhanced procedures in guidance (such as those in Scotland) or in legislation
(such as those in the Police, Crime, Sentencing and Courts Act 2022 for
extracting information from electronic devices);

e statutory duties (such as those considered by the Home Office and which the
Government has indicated will be introduced in an amendment to the Victims and
Prisoners Bill);

e legal support for complainants (which we consider further in Chapter 8); or

e public information or support for record holders (such as that in NSW or that
provided by the BACP for its members).

3.184 We would encourage consultees when responding to our questions on this issue to
consider the extent to which any steps around consent-based access may or may not
be needed in light of our provisional proposals in relation to access by compelled
production and disclosure to the defence. In that regard we would welcome evidence
about the effectiveness of the NSW regime, including in relation to any effects it has
had on consent-based access. We would also encourage consultees to take account

238 AG’s Guidelines (2022) paras 28-34; see also paras 3.16 to 3.17 above.
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of any developments in relation to the Government'’s indication that it will bring forward
an amendment to the Victims and Prisoners Bill.

Consultation Question 8.

3.185 We provisionally propose that some measures (but not judicial scrutiny) should be
put in place to ensure that complainants who are asked to consent to access have
greater protection than is presently the case, both pre-charge and post-charge.

Do consultees agree?

3.186 Providing that the record holder also consents to access, if protective measures are
to be put in place for complainants who consent to access, what should those
measures be? (Although our provisional proposal does not include judicial scrutiny,
we do not exclude it from responses to this question.)

Access to records by compelled production

3.187 If police or prosecutors are to obtain access to TPM against the will of a complainant
or a record holder, then this will require a court order to compel production of the
records.?*® In this section we consider in what circumstances police or prosecutors
should be able to seek such an order. In particular, we consider whether an order
should be able to be sought pre-charge and post-charge.

3.188 In any instance where police or prosecutors are permitted to seek compelled
production it would be imperative that the complainant has a right to be heard. There
would also be a particularly strong case for publicly funded legal aid to support legal
advice and legal representation.

Pre-charge: when the complainant refuses consent

3.189 In England and Wales, police or prosecutors may use the Police and Criminal
Evidence Act 1984 (“PACE”) in very limited circumstances to seek compelled access
to TPM before a suspect has been charged.?° Although we are not aware that this
happens in practice, the question of whether such a power should be available clearly
warrants consideration.

3.190 In other jurisdictions the position varies. In NSW, compelled production is only
available post-charge, though not until after preliminary proceedings have been
concluded.?*' In Canada, compelled production appears to only be available post-

239 At present the most common procedure used for this is a witness summons; see paras 3.18 to 3.23 above.

240 See note 26 above. The Law Commission previously recommended that the Government consider whether
the law governing access to confidential personal records under PACE warrants reform: Search Warrants
(2020) Law Com No 396, para 12.111.

241 Criminal Procedure Act 1986 (NSW), Part 5, Division 2.
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charge, when it is initiated by the defendant seeking disclosure.?*? In Scotland,
however, compelled production may be sought pre-charge.

3.191 Under Scotland’s COPFS Sensitive Personal Records Policy (outlined above), the

starting point is a police request for access by consent, which should generally only be
made when:

there is judged to be insufficient evidence to prove a serious offence; there are
reasonable grounds to believe that the records may contain information which would
cure that deficiency; and all other avenues of investigation have been exhausted.?*?

3.192 The policy then sets out the circumstances in which prosecutors may consider

seeking compelled access:

If the witness refuses to consent to recovery of the records, and it is believed that
recovering the records will result in sufficient evidence being established, and all
other avenues of investigation have been exhausted, then the police should
approach COPFS to seek a warrant to recover the records. COPFS should carefully
consider if the recovery of records is likely to result in sufficient evidence being
established. Generally, it will only be appropriate to seek to recover records via
warrant in cases involving solemn level offending.?*

3.193 If the prosecutor considers it is appropriate to seek a warrant then the witness will be

able to make representations to the court but, as criminal proceedings are not yet
underway, the witness would not be entitled to legal aid funding for a lawyer.?*
Accordingly, the policy states that applications to recover records should not be
submitted pre-charge “unless absolutely necessary”.?46

3.194 We have not reached a provisional view about whether, when the complainant refuses

consent, police and prosecutors should be able to seek compelled access prior to
charge. One argument in favour of such a power is that there may be circumstances
where, without the personal records, there is insufficient evidence for the investigation
to continue or for the prosecution to reach a charging decision and all other avenues
of investigation have been exhausted. A pre-charge power would address that. On the
other hand, a pre-charge power may result in such applications being made because
it would be embedded by design within a bespoke regime. It may encourage requests
by police and perpetuate the opportunity for requests without sufficient reason and the
possibility that TPM would be given an inappropriate weight in charging decisions.
This could be tempered by an access threshold that places a premium on relevance
and in a balancing exercise gives considerable weight to a complainant’s withholding
of consent, but there would still be an expansion of police powers. It could also be that
an improved system of consent-based access, with good protections for complainants’

242

243

244

245

246

Criminal Code (Canada), ss 278.1-278.3; the disclosure regime is discussed at paras 2.225 to 2.334 below.
COPFS, Sensitive Personal Records Policy (August 2022) para 9.

Above, para 11; a “solemn level” offence is one tried under solemn procedure, which will be a serious
criminal offence tried before a judge and jury in the High Court or the Sheriff Court (rather than tried by
judge alone in summary proceedings in the Sheriff Court or Justice of the Peace Court).

Above, para 12.

Above, para 40; the terminology instead of “pre-charge” is “prior to the service of a petition or a complaint”.
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rights, may reduce the need for compelled access in these circumstances.
Nevertheless, as things stand, a complainant who does not want to give access to
their records may be faced with police not pursuing an investigation further or not
charging a suspect, and have no option at all for an access request to be judicially
scrutinised. Changes to consent-based access may potentially improve the position of
such a complainant and the inclusion or exclusion of a pre-charge power to compel
production should be considered in that context.

3.195 In the event that there were to be a pre-charge power then it would be impractical and

potentially unwise simply to establish a general judicial scrutiny regime that would sit
on top of the existing powers and guidance. Accordingly, there would be a strong case
for limiting any power so that other than in specified, limited circumstances (such as
when records are needed for a charging decision), all requests for compelled
production of personal records would be made post-charge.

Pre-charge: when the record holder refuses consent

3.196 It is possible that a complainant may consent to TPM access for police and

prosecutors, but the record holder will refuse consent. On the one hand, the record
holder may have good reason for this, including concerns about the complainant’s
well-being, the circumstances in which consent has been sought, or a fear that
disclosure of records will result in a suspect not being charged when they should be.
On the other hand, if evidence may be lost or destroyed and there are reasons for the
police to doubt that the record holder would adhere to a request to secure and
preserve the record pending any later court application then that would be quite a
different circumstance.

3.197 We have not reached a provisional view as to whether police and prosecutors should

be able to seek compelled access in these circumstances. There is arguably a
stronger case for a power in this instance on the grounds that the complainant has
consented and it would be inappropriate to deny police access to the records. In
particular, where records may reveal material that may increase the likelihood of a
suspect being charged then the record holder’s refusal may do an injustice to the
complainant.

Consultation Question 9.

3.198 Prior to charge, if the complainant refuses consent to access, should police and

prosecutors be permitted to apply to the court for an order for personal records held
by third parties to be produced?

3.199 If so, should this be limited to specific circumstances and, if so, to which special

circumstances?
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Consultation Question 10.

3.200 Prior to charge, where the complainant consents to access but the record holder
does not consent, should police and prosecutors be permitted to apply to the court
for an order for personal records held by third parties to be produced?

3.201 If so, should this be limited to specific circumstances and, if so, to which special
circumstances?

Post-charge

3.202 In England and Wales, under the law as it stands, police, prosecutors and the defence
may seek compelled access to TPM after a suspect has been charged, ordinarily by
using a witness summons.?*” Here, we are concerned with whether such a power
should continue to be available. In this discussion we focus on the existence of the
power, rather than the withess summons as the process used to exercise that power.

3.203 The rationale for such a power lies essentially in protecting the defendant’s rights to a
fair trial. We examine in detail below the thresholds that should apply but, in short,
once a defendant has been charged then if there is good reason to think that
exculpatory evidence may exist then there is an obligation on the state to secure and
review that evidence (and subsequently disclose it if appropriate).

3.204 Our provisional view is that such a power is an important part of the criminal justice
process and should be retained, whether either the complainant or record holder has
refused consent (or both have).

3.205 We note that in NSW this power is not available immediately that a suspect has been
charged; compelled production is not available in relation to preliminary proceedings
of bail and committal.?*® We see some concerns with this approach. The defence may
seek to apply for this material soon after charge to strengthen an application for bail,
to make representations to the prosecution seeking discontinuation of the charge, or
to make an application to dismiss or stay the case. There may be good reasons why
the prosecution may want to apply soon after charge; it will assist in the preparation of
the case and serving of prosecution evidence at a Plea and Trial Preparation Hearing.

3.206 The thresholds for making an order are contentious and addressed below. Our
consultation question relates solely to the existence of the power and the post-charge
point at which it should become available.

247 See paras 3.18 to 3.23.
248 Criminal Procedure Act 1986 (NSW), ss 297-298.
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Consultation Question 11.

3.207 We provisionally propose that after a suspect has been charged, police, prosecutors
and defence should continue to be permitted to apply to the court for an order for
personal records held by third parties to be produced.

Do consultees agree?

3.208 If so, should there be any restrictions on permission to apply in the early stages of
proceedings?

Disclosure to the defence

3.209 The CPIA disclosure regime was explained above in the outline of the current legal
framework.2*® At present, decisions about disclosure of TPM will be made by the
prosecution with no judicial scrutiny unless the complainant and/or the record holder
has refused consent. In those instances, the prosecution will make a Pl application,
and a judge will determine whether the material can be withheld from the defence. A
judge will also make a determination when the defence apply for disclosure.

3.210 There have been no suggestions in the literature or by stakeholders to the effect that
there should be any less judicial involvement. The primary procedural issue is whether
there should be greater judicial scrutiny of disclosure of TPM to the defence.

3.211 Stakeholders’ views on judicial scrutiny for disclosure were discussed above in the
consideration of who should have responsibility for determinations, and further views
are raised in the discussion below regarding thresholds.

3.212 Other jurisdictions require judicial authorisation before TPM is disclosed. In Canada,
judicial authorisation is required, though applications cannot be made at preliminary
proceedings.?®® There is also a consent exception, though it is more limited; only
where the TPM is in the possession or control of the prosecutor can the complainant
waive the application of the Criminal Code procedures.?' In NSW, the position is
somewhat unclear but, because the first step in compelled access to TPM will be
production of documents to the court, it appears that leave of the court is effectively
required for disclosure.?>? As a consequence, there will also be an effective bar on
disclosure in preliminary criminal proceedings.?*®* And — again because of the effect of
consent on production to the court — it appears that the complainant’s consent to
production and use of the document will remove the requirement for judicial
permission for disclosure.?** However, if the complainant consented to production and

2499 See paras 3.24 to 3.42 above.

250 Criminal Code (Canada), s 278.3(2).

251 Criminal Code (Canada), s 278.

252 Criminal Procedure Act 1986 (NSW), ss 149F(6), 247X(5), 298.
253 Criminal Procedure Act 1986 (NSW), s 297.

254 Criminal Procedure Act 1986 (NSW), s 300.
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use of the records then it seems that, because the SACP provisions will not have
applied, there may not be judicial scrutiny of disclosure.?%®

3.213 In Western Australia, judicial authorisation is required for disclosure. Under section

19G(1) of the Evidence At 1906 (WA), the court may grant leave to disclose or require
disclosure “if, and only if, the court determines that it is in the public interest to do so”.
Section 19G(2) sets out the factors that the court is “to have regard to” in determining
whether the public interest test has been met:

(@) The extent to which [disclosure] is necessary to allow the [defendant] to
make a full defence;

(b)  Whether the evidence ... will have substantive probative value;
(c)  The likelihood that [disclosure] will affect the outcome of proceedings;

(d)  The public interest in ensuring that complainants receive effective
counselling and the extent to which failure to preserve the confidentiality
of protected communications may dissuade complainants from seeking
counselling or diminish the effectiveness of counselling;

(e)  The public interest in ensuring that adequate records are kept of
counselling communications;

) The likelihood that [disclosure] will cause harm to the complainant, and
the nature and extent of that harm;

(g)  Any other matter that the court considers relevant.

3.214 The judicial process will not apply if the complainant consents to disclosure.?%¢

3.215 Our provisional view is that increasing judicial involvement is important if evaluations

of relevance and balancing of interests are to be consistent, transparent and
appropriate. Further, our provisional view is that consent should not displace the
requirement for judicial permission. Judicial authorisation helps limit the risk that TPM
will unnecessarily be disclosed to the defence and, in turn, limit the risk that rape
myths will be deployed by counsel. Judicial authorisation poses no risk to the
defendant’s fair trial rights; it ensures that material that meets the disclosure test will
be disclosed, but that no other material will be disclosed. The complainant’s consent is
important but there is also a public interest in confidentiality of patients’ records and
that is more effectively served by requiring judicial authorisation in all circumstances.

255

256

We are grateful to Dr Matthew Nelson for alerting us to the uncertainties that arise in relation to disclosure in
NSW in these circumstances. He has told us that there is a particular uncertainty where the prosecution is in
possession of material that must be disclosed to ensure the defendant has a fair trial, but may involve
material that would fall within the SACP regime. In these circumstances, the prosecution would need to
make a decision whether to discontinue the prosecution or use the statutory regime to request that the court
grant leave to compel or permit production of the material to the parties, even though the statutory regime
does not appear designed t facilitate the prosecution’s disclosure obligations. It is not clear what the position
would be under the law in NSW where the prosecution is already in possession of the material.

Evidence Act 1906 (WA) s 19H.
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3.216 As to whether disclosure of TPM should or should not be permitted in the early stages
of proceedings, the concerns raised above apply equally here.?*” That is, there are
good reasons why the defence might seek disclosure soon after charge.

Consultation Question 12.

3.217 We provisionally propose that disclosure of personal records held by third parties
should require judicial permission.

Do consultees agree?

3.218 We provisionally propose that the requirement for judicial permission should not be
removed by the complainant’s consent.

Do consultees agree?

3.219 Should there be any restrictions on disclosure in the early stages of proceedings?

WHAT SHOULD BE THE THRESHOLD TESTS?

3.220 We turn now to the thresholds for: the compelled production of personal records to
police and prosecution;?% disclosure of personal records to the defence; and
admissibility of personal records as evidence. We make provisional proposals
regarding the thresholds. These include provisional proposals for the use of enhanced
relevance and structured discretion.

3.221 We conclude this part with a separate question about how a personal records regime
for sexual offences should operate where therapy records reveal inconsistencies in a
complainant’s account.

Existing thresholds

3.222 In the legal framework outlined above, we explained the thresholds for access by
consent, compelled production, disclosure and admissibility.?*® The thresholds at each
stage are tempered by balancing of the complainant’s article 8 privacy rights and the
defendant’s article 6 fair trial rights. When PIl comes into play at the disclosure stage
the balancing engages the wider public interest in the confidentiality of patients’
records.

3.223 These thresholds are lower than those in other jurisdictions and lack the structured
discretion that is found elsewhere. We begin by considering stakeholders’ views in

257 See para 3.205 above.

2% \We do not address the threshold for access by consent here as it is not currently governed by primary
legislation in England and Wales nor in comparable jurisdictions. We invite comments on consent-based
access at consultation question 8 above.

259 See paras 3.7 to 3.51 above.
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relation to relevance and then outline two models that use structured discretion?®° but
have different thresholds and different procedural approaches.

Stakeholders’ views: the relevance of third-party material

3.224 In exploring the case for change (above) we identified a number of matters in relation
to using medical and counselling records. Among the issues of concern was the
disjuncture between records created out of and for the purpose of therapy, and the
use of those records as evidence in a criminal trial. In short, the probative value of
third-party material cannot be presumed. In stakeholder engagement these and other
concerns were raised very directly to suggest reasons why records may not be
sufficiently relevant to be admissible. These same concerns may also go to
disclosure; that is, there may be reasons why, in some circumstances, records may
not “reasonably be considered capable of undermining the case for the prosecution...
or of assisting the case for the defence”.

3.225 First, we were told that third parties do not always make detailed contemporaneous
notes, and complainants do not subsequently review them for accuracy. Then, where
notes are taken, they may not immediately translate to the trial context. A psychologist
commented that therapy notes are for the therapist, and are therefore not designed to
be read or understood by others or to gather facts and evidence (including not by
lawyers who are not qualified in the field). A former director at a SARC expressed
concerns that lawyers lack knowledge of medical terminology and this impacts on their
ability to interpret the notes and make case decisions informed by them. Psychologists
and counsellors gave concrete examples from their work. A clinical psychologist
similarly explained that the notes they make are not concerned with the accuracy or
correctness of any account given but are made so that they know what to follow up
next time. A psychotherapist gave an example of words used by a therapist to
interpret their client’s situation being used to discredit the client as a witness in later
proceedings.

3.226 We do not rule out the possibility that a complainant’s personal records may contain
relevant material. A barrister stated that while they accepted that trauma could affect
the consistency of accounts, this is not inevitable. In their view, a direction to the jury
should be sufficient to ensure that juries take this into account. Further, they explained
that often the prosecution adduce counselling records, which must be on the basis
that trauma does not inevitably affect the consistency of accounts. They were of the
view that if relevant material exists then there is no basis for the defence not having it,
given that concerns for the complainant’s privacy must always be balanced against
the defendant’s right to a fair trial.

3.227 These stakeholders’ views take account of some of the specific matters of concern in
relation to the evidential value of third-party material. A personal records regime must
take account of multiple factors, many of which have been set out throughout this
chapter. Comparative models are helpful for insights into the thresholds that might be
set and the frameworks within which they sit, which are designed to take account of
the broad range of matters that arise.

260 |reland also has a structured discretion model under the Criminal Evidence Act 1992, s 19A, but it is more
limited than the two we will discuss.
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Comparative law
Canada

3.228 In Canada, production, disclosure and admissibility are all governed by a unified
regime under the Criminal Code. For production and disclosure, the same factors are
to be considered. For admissibility the test is different and more demanding.

Canada: production and disclosure

3.229 The prosecution must give the defence a list of the material it holds.?' Then, the
defence may apply to the court for disclosure of material held by the prosecution or a
third party.?? A two-stage process is used. Judicial approval is required at all stages
unless a complainant has waived their right to that process.?%

3.230 First, the accused must persuade the court that the record holder should produce the
records to the court for a judge to review them to see if disclosure is warranted. The
judge must be satisfied that:

o the application was made in accordance with [the relevant procedural requirements
(which include section 278.3(4), discussed below)];

e the accused has established that the record is likely relevant to an issue at trial or to
the competence of a witness to testify; and

e the production of the record is necessary in the interests of justice.?*

3.231 The procedural hurdle is significant. Under the heading “insufficient grounds”, section
278.3(4) states:

Any one or more of the following assertions by the accused are not sufficient on their
own to establish that the record is likely relevant to an issue at trial or to the
competence of a witness to testify:

(@) that the record exists;

(b) that the record relates to medical or psychiatric treatment, therapy or
counselling that the complainant or witness has received or is receiving;

(c) thatthe record relates to the incident that is the subject-matter of the
proceedings;

(d) that the record may disclose a prior inconsistent statement of the
complainant or witness;

(e) that the record may relate to the credibility of the complainant or witness;

261 Criminal Code (Canada), s 278.2(3).
s 278.3(1).
$278.2(2).

s 278.5(1).

262 Criminal Code (Canada

263 Criminal Code (Canada

)
)
)
264 Criminal Code (Canada),

124



(f) that the record may relate to the reliability of the testimony of the
complainant or witness merely because the complainant or witness has
received or is receiving psychiatric treatment, therapy or counselling;

(g) that the record may reveal allegations of sexual abuse of the complainant
by a person other than the accused,

(h)  that the record relates to the sexual activity of the complainant with any
person, including the accused;

(i) that the record relates to the presence or absence of a recent complaint;
g) that the record relates to the complainant’s sexual reputation; or

(k)  that the record was made close in time to a complaint or to the activity
that forms the subject-matter of the charge against the accused.

3.232 In saying “this, alone, is not enough”, the provisions filter out unmeritorious and

speculative requests, and in doing so help avoid the risk that rape myths and
misconceptions will influence the jury’s reasoning. Although some of these may be
matters that could undermine the prosecution case, in the absence of an evidential
foundation they are not permissible to support even the first stage of a disclosure
application. As the Supreme Court of Canada explained:

speculative myths, stereotypes, and generalized assumptions about sexual assault
victims and classes of records have too often in the past hindered the search for
truth and imposed harsh and irrelevant burdens on complainants in prosecutions of
sexual offences.?%

3.233 The Court stated that the purpose of these provisions is to prevent myths and

misconceptions “forming the entire basis of an otherwise unsubstantiated” request.?%®
It explained the defendant is not prevented from relying on the assertions “where there
is an evidentiary or informational foundation to suggest that they may be related to
likely relevance”. It added that conversely, where the defendant does point to an
evidentiary or informational foundation to an assertion, this does not necessarily mean
“that likely relevance is made out”.’

3.234 Next, given a satisfactory application, the second two limbs of the test apply. The first

component of “likely relevant” has been defined to mean as “a reasonable possibility
that the information is logically probative to an issue at trial or the competence of a
witness to testify”.2® The second component — “necessary in the interests of justice” —
supplements the first limb so that the disclosure threshold is one of enhanced
relevance. This enhanced relevance test was introduced specifically to address
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R v Mills [1999] 3 SCR 668 at [119].
R v Mills [1999] 3 SCR 668 at [119].
R v Mills [1999] 3 SCR 668 at [120].

R v O’Connor [1995] 4 SCR 411 at [22]. This was the sole test until amended by An Act to amend the
Criminal Code (Production of Records in Sexual Offence Proceedings) Act 1997.
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routine requests for and production of personal records, which had led to “the
recurring violation of the privacy interests of complainants and witnesses”.?%°

3.235 The Criminal Code states what is required by the balancing of interests:

In determining whether to order the production of the record or part of the record for
review pursuant to subsection (1), the judge shall consider the salutary and
deleterious effects of the determination on the accused’s right to make a full answer
and defence and on the right to privacy, personal security and equality of the
complainant or witness, as the case may be, and of any other person to whom the
record relates. In particular, the judge shall take the following factors into account

(a) the extent to which the record is necessary for the accused to make a full
answer and defence;

(b)  the probative value of the record;

(c) the nature and extent of the reasonable expectation of privacy with
respect to the record;

(d)  whether production of the record is based on a discriminatory belief or
bias;

(e) the potential prejudice to the personal dignity and right to privacy of any
person to whom the record relates;

() society’s interest in encouraging the reporting of sexual offences;

(g) society’s interest in encouraging the obtaining of treatment by
complainants of sexual offences; and

(h)  the effect of the determination on the integrity of the trial process.

3.236 If the court is satisfied that the documents warrant consideration then it will review
them and decide whether disclosure to the defendant is required. The test is
expressed in the same terms: the record must be likely relevant to an issue at trial or
to the competence of a witness to testify, and production must be necessary in the
interests of justice. At this stage, however, the term “production” in the section does
not refer to production to the court, but to production (ie, disclosure) to the defendant.
Accordingly, a court could conclude that documents warrant review by the court to
ensure the defendant’s fair trial rights are not at risk, but reach the view that they do
not warrant disclosure to the defence.

3.237 In the list of factors above, it is not entirely clear how factor (d) — whether production of
the record is based on a discriminatory belief or bias — is deployed in reasoning. In the
academic literature it was observed that when the Supreme Court in O’Connor
identified this as a factor to be taken into account, there were “no examples (much
less a sustained discussion) to guide trial judges on what a consideration of this factor

269 R v Mills [1999] 3 SCR 668 at [125].
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would look like”.?"® A review of the reported cases from 2011-2017 found this factor
was considered in only two of the 91 cases where an application was made.?”' We
note the observation by L’Heureux-Dubé J in O’Connor that “an important element of
trial fairness is the need to remove discriminatory beliefs and bias from the fact-finding
process”.?’2 We also note Busby’s observation that a record may have been created
by a person who holds discriminatory beliefs about, for example, women or groups to
which victims belong, and so admitting such a record can create or compound
unfairness.?”® Though a significant point, and Busby does not link it to the
consideration of whether production would be based on discriminatory belief, it
appears this concern could be accommodated by a consideration of probative value,
under factor (b). We are not aware of any further elaboration with regard to factor (d)
and would welcome consultees’ views on this factor in responses to the consultation
questions below.

Canada: admissibility

3.238 Where material has been disclosed and the defendant wishes to use it in evidence

then the test for admissibility must be met. It is structured in a similar way, but with
higher thresholds.

3.239 Under section 278.92(2)(b), evidence will be inadmissible unless it “is relevant to an

issue at trial and has significant probative value that is not substantially outweighed by
the danger of prejudice to the proper administration of justice”.

3.240 In determining whether evidence is admissible under that test, the court must take into

account:

(@) the interests of justice, including the right of the accused to make a full
answer and defence;

(b)  society’s interest in encouraging the reporting of sexual assault offences;

(c) society’s interest in encouraging the obtaining of treatment by
complainants of sexual offences;

(d)  whether there is a reasonable prospect that the evidence will assist in
arriving at a just determination in the case;

(e) the need to remove from the fact-finding process any discriminatory belief
or bias;?™
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K Busby, “Discriminatory uses of personal records in sexual violence cases” (1997) 9 Canadian Journal of
Women and the Law 148, 170; R v O’Connor [1995] 4 SCR 411 at [31] (Lamer CJ and Sopinka J), [156]
(L’'Heureux-Dubé J).

C Jacuk and H Hassan, “Third Party Records: A Review of the Case Law from 2011-2017" (2018) 11
Victims of Crime Research Digest 34, 42.

R v O’Connor [1995] 4 SCR 411 at [109] (L’Heureux-Dubé J).

K Busby, “Discriminatory uses of personal records in sexual violence cases” (1997) 9 Canadian Journal of
Women and the Law 148, 160.

In relation to this factor, see again the discussion at para 3.234 above.
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(f) the risk that the evidence may unduly arouse sentiments of prejudice,
sympathy or hostility in the jury;

(g) the potential prejudice to the complainant’s personal dignity and right of
privacy;

(h)  the right of the complainant and of every individual to personal security
and to the full protection and benefit of the law; and

(i) any other factor that the judge ... considers relevant.

3.241 The Canadian admissibility threshold is clearly far more demanding than that in
England and Wales. That does not, however, prevent evidence being admissible.
Gotell's study indicated that the test was applied in ways that prioritised the right to a
fair trial and much evidence from personal records was held to be admissible in
trials.?7® Still, Leahy — though clear that this is not a panacea— sees some positives
from Gotell’s study (such as unmeritorious cases being filtered out) and argues there
is considerable merit in adopting the Canadian approach in England and Wales.?®
Among the strengths, “judicial discretion is structured by detailed guidelines which
encourage more consistent and predictable results”.?”” Though arguing that written
decisions will be important and that legally aided representation for complainants
would help make the system effective, she takes the view that section 278:

provides a unified approach with one central application point. This is more
straightforward than the English system where there are three alternative routes to
disclosure, each with slightly differing procedures. A streamlined process reduces
the potential for uncertainty or misapplication of procedures. Further, applying the
same rules to all records, whoever controls them, is sensible as similar concerns
about unwarranted use of these records apply whether the material is in the hands
of the prosecution or a third party. Allowing the complainant to waive the application
of the scheme where the prosecution holds the record allows for avoidance of the
formal process where the complainant consents. This is similar to the English law
where the complainant can consent to disclosure of records. However, the s.278
consent process is much simpler ....%"8

New South Wales

3.242 NSW sets a higher threshold than Canada. This may in part reflect the fact that the
provisions are framed as protecting counselling records and not TPM more generally.
The NSW laws use a combined production, disclosure and admissibility test.

3.243 The Criminal Procedure Act 1986 (NSW) creates a rebuttable presumption that
counselling records will not be produced or admitted. To compel production by
subpoena or to admit the records in evidence the court must be satisfied that the

275 L Gotell, “The Ideal Victim, the Hysterical Complainant, and the Disclosure of Confidential Records: The
Implications of the Charter for Sexual Assault Law” (2002) 40 Osgoode Hall Law Journal 251.

276 S Leahy, “Too much information? Regulating disclosure of complainants’ personal records in sexual offence
trials” [2016] Criminal Law Review 229, 241-244.

2717 Above, 241.
278 Above, 241.
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document or evidence will “have substantial probative value”, that alternative
documents or evidence are not available, and that “the public interest in preserving
the confidentiality of [counselling communications] and protecting [the complainant]
from harm is substantially outweighed by the public interest in admitting into evidence
information or the contents of a document of substantial probative value”.?’”® The
statute then sets out a non-exhaustive list of factors that must be taken into account
“for the purposes of determining the public interest in preserving the confidentiality of
[counselling records] and protecting [the complainant] from harm”:

(a) the need to encourage victims of sexual offences to seek counselling,

(b) that the effectiveness of counselling is likely to be dependent on the
maintenance of the confidentiality of the counselling relationship,

(c) the public interest in ensuring that victims of sexual offences receive
effective counselling,

(d) that the disclosure of the [counselling records] is likely to damage or
undermine the relationship between the counsellor and the counselled
person,

(e)  whether the disclosure of the [counselling records] is sought on the basis
of a discriminatory belief or bias,

() that the adducing of the evidence is likely to infringe a reasonable
expectation of privacy.?%

3.244 The court must give reasons for its decision.?8!

3.245 This approach can be contrasted with the Canadian regime. In Canada the list of

factors goes to the content and balance of all parts of the test (ie, relevance,
significant probative value and whether those are substantially outweighed by the
danger of prejudice to the administration of justice). In NSW the list of factors goes
only to determining the public interest.

3.246 In both Canada and NSW the defendant is placed in a difficult position because they

will be making submissions about the relevance, value, and relative value of
documents they have not seen. The Law Society of NSW also saw challenges for
judges: “The court will be in no better position. It will have to decide whether
disclosure of the evidence is desirable without being able to consider it in the context
of other evidence which may be led at the trial”.?%2
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Criminal Procedure Act 1986 (NSW), s 299D(1).
Criminal Procedure Act 1986 (NSW), s 299D(2).
Criminal Procedure Act 1986 (NSW), s 299D(5).
Hansard (NSW Legislative Council), 22 October 1997, p 1131 (Rev Hon F J Nile).
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Reforming the thresholds

3.247 The detailed, structured discretion approaches of Canada and NSW provide examples
of thresholds that are higher than those in England and Wales. We note four features
in particular:

(1)  Both use a form of enhanced relevance at the production, disclosure and
admissibility stages. We note in particular that both use a form of enhanced
relevance at the admissibility stage, in contrast to the simple relevance used in
England and Wales.

(2)  Both use primary legislation rather than guidance or codes of practice to set out
the interests that must be balanced in production, disclosure and admissibility
determinations.

(3) Both use structured discretion models that set out factors to be taken into
account when considering the weight of an interest.

(4) Canada (but not NSW) uses a structured discretion model that sets out factors
to be taken into account when balancing different interests.

3.248 It remains noteworthy that a revised legislative framework may not be a guarantee of
change. Leahy has pointed out that the law in Canada makes decisions discretionary,
just as the law in England and Wales provides for discretion, and that “modification of
the existing disclosure provisions to provide guidelines for the exercise of judicial
discretion could be sufficient” for effective reform in this area.?®* One defence
practitioner, Martin Rackstraw, told us that he did not believe the Canadian model is
particularly different from the current one, but is more codified. Nevertheless,
stakeholders’ views on relevance and the evidential value of third-party material may
be better served by an enhanced relevance test in a structured discretion model.

3.249 We note also that the Canadian model on which our proposals are based arguably
does not resolve concerns that, in production and disclosure applications, the defence
may be making submissions about the relevance of materials they have not seen. We
would welcome views on this issue in responses to the corresponding consultation
questions below.

3.250 The following consultation questions present our provisional proposals for the tests
that judges should apply when they make decisions about TPM in relation to
compelled production to police and prosecutors, disclosure to the defence, and
admissibility as evidence. We also ask one open question about possible preliminary
filters for disclosure requests by the defence.

283 g Leahy, “Too much information? Regulating disclosure of complainants’ personal records in sexual offence

trials” [2016] Criminal Law Review 229, 241-242.
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Consultation Question 13.

3.251 For compelled production to police and prosecutors, we provisionally propose
adapting the Canadian approach to production to the court (discussed at paras
3.230 and 3.234 to 3.235 above and described again in this consultation question).
This provisional proposal would use an enhanced relevance test such that personal
records held by third parties:

o must be likely relevant to an issue at trial or to the competence of a witness to
testify; and

e access or production to the police or prosecution must be necessary in the
interests of justice.

Do consultees agree?

3.252 We provisionally propose setting out the Canadian list of factors to be considered
when the court decides what is necessary in the interests of justice, which are:

(a) the extent to which the record is necessary for the accused to make a
full answer and defence;

(b)  the probative value of the record;

(c) the nature and extent of the reasonable expectation of privacy with
respect to the record;

(d)  whether production of the record is based on a discriminatory belief or
bias;

(e) the potential prejudice to the personal dignity and right to privacy of any
person to whom the record relates;

() society’s interest in encouraging the reporting of sexual offences;

(g) society’s interest in encouraging the obtaining of treatment by
complainants of sexual offences; and

(h)  the effect of the determination on the integrity of the trial process.
Do consultees agree?

3.253 Are there factors we should remove, modify or add?
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Consultation Question 14.

3.254 For disclosure to the defence, the Canadian regime lists grounds that are, on their

own, “insufficient grounds” for a defence application asking the court to require
records to be produced to the court for the first stage of review (set out at paras
3.231 to 3.233 above). These are designed to prevent speculative requests.

Is a preliminary filter of this kind valuable and are the grounds appropriate?

3.255 Are there any other grounds we should consider?
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Consultation Question 15.

3.256 For disclosure to the defence, we provisionally propose adapting the Canadian
approach to disclosure (discussed at paras 3.236 to 3.237 above and described
again in this consultation question). This provisional proposal would use an
enhanced relevance test such that personal records held by third parties:

e must be likely relevant to an issue at trial or to the competence of a witness to
testify; and

o disclosure to the defence must be necessary in the interests of justice.

Do consultees agree?

3.257 We provisionally propose setting out the Canadian list of factors to be considered
when the court decides what is necessary in the interests of justice, which are:

(@)

the extent to which the record is necessary for the accused to make a
full answer and defence;

the probative value of the record,;

the nature and extent of the reasonable expectation of privacy with
respect to the record;

whether production of the record is based on a discriminatory belief or
bias;

the potential prejudice to the personal dignity and right to privacy of any
person to whom the record relates;

society’s interest in encouraging the reporting of sexual offences;

society’s interest in encouraging the obtaining of treatment by
complainants of sexual offences; and

the effect of the determination on the integrity of the trial process.

Do consultees agree?

3.258 Are there factors we should remove, modify or add?
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Consultation Question 16.

3.259 For admissibility as evidence, we provisionally propose adapting the Canadian

approach to admissibility (discussed at paras 3.238 to 3.241 above and described
again in this consultation question). This provisional proposal would use an
enhanced relevance test such that material in personal records held by third parties
is admissible if:

¢ the evidence is relevant to an issue at trial or to the competence of a witness to
testify; and

¢ it has significant probative value that is not substantially outweighed by the
danger of prejudice to the proper administration of justice.

Do consultees agree?

3.260 We provisionally propose setting out the Canadian list of factors to be considered

when the court decides whether the evidence has significant probative value that is
not substantially outweighed by the danger of prejudice to the proper administration
of justice. These factors are:

(a) theinterests of justice, including the right of the accused to make a full
answer and defence;

(b)  society’s interest in encouraging the reporting of sexual assault
offences;

(c) society’s interest in encouraging the obtaining of treatment by
complainants of sexual offences;

(d)  whether there is a reasonable prospect that the evidence will assist in
arriving at a just determination in the case;

(e) the need to remove from the fact-finding process any discriminatory
belief or bias;

() the risk that the evidence may unduly arouse sentiments of prejudice,
sympathy or hostility in the jury;

(g) the potential prejudice to the complainant’s personal dignity and right of
privacy;

(h)  the right of the complainant and of every individual to personal security
and to the full protection and benefit of the law; and

(i) any other factor that the judge .... considers relevant.

Do consultees agree?

3.261 Are there factors we should remove, modify or add?
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Personal records and inconsistencies

3.262 We place this question at the end of the chapter because a personal records regime
for sexual offences might be able to accommodate in different ways the position
where therapy records reveal inconsistencies in a complainant’s account.

3.263 The CPS Legal Guidance on Pre-Trial Therapy sets out the well-established evidence
base regarding the ways trauma may impact on the ability of a witness to recall and
cogently describe an incident.?®* This may lead to inconsistencies which are evident
on their personal records. However, as discussed earlier in this chapter, the
adversarial process is predicated on the fact that inconsistencies in a complainant’s
account are indicative that the complainant lacks credibility and that their account is
untrue.

3.264 In view of this, it is difficult to see how a person examining the records can easily
distinguish between inconsistencies in an account which are the product of trauma
(and not relevant to credibility) and inconsistencies which are relevant to credibility.
These are matters for the jury to decide. The Crown Court Compendium’s example
direction on inconsistent accounts in sexual offences notes that trauma may have an
effect on memory and juries should keep that in mind in their deliberations but that the
jury must decide what is true.?® The CPS Guidance concludes that inconsistencies in
account are “likely” to meet the disclosure test and may result in a decision not to
proceed with a case:

Inconsistencies in accounts provided by the victim are likely to meet the disclosure
test for the purposes of criminal proceedings and ... even taking into account the
information above [regarding the impact of trauma on memory], inconsistencies may
mean that the Code Test [for deciding to bring a prosecution] is not met. Prosecutors
will need to consider this on a case-by-case basis.?¢

3.265 A disclosure test which focuses on some or all of the factors contained in the models
from Canada and NSW, including the probative value of the evidence, may assist in
assessing whether inconsistencies are material to the case and therefore should be
disclosed.

Consultation Question 17.

3.266 We invite consultees’ views on how our provisional proposals for compelled
production and disclosure should respond to inconsistencies evident on a
complainant’s personal records which may be the product of trauma.

284 CPS Legal Guidance: Pre-Trial Therapy (2022), “Potential impact of therapy on memory, Inconsistencies”.

285 Judicial College, The Crown Court Compendium, Part I: Jury and Trial management and Summing Up (June
2022) 20-7, Example 4.

286 CPS Legal Guidance: Pre-Trial Therapy (2022), “Potential impact of therapy on memory, Inconsistencies”.
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CONCLUSION

3.267 In this chapter we have set out the case and made provisional proposals for moving to

a bespoke unified regime that is specific to sexual offences and governs access,
production, disclosure and admissibility of personal records held by third parties. Our
provisional proposals would include increased judicial scrutiny, enhanced relevance
thresholds, and structured discretion. We have also asked several open questions,
especially with regard to consent-based access to TPM.

3.268 Our provisional proposals would see complainants have the same or more rights to be

heard than is presently the case. We are conscious that unless there are
accompanying measures that help make that a reality then these rights may not be
effective. Some measures could be rules to ensure service on the complaint and an
opportunity to make submissions.?®” Others could rely on an onus on the court to
satisfy itself that a complainant is aware of their rights and had a reasonable
opportunity to obtain advice.?® However, when engaging with stakeholders, we heard
that stronger measures should also be considered, such as an automatic hearing,
regardless of whether complainants have signalled that they are content to waive their
rights, and the provision of independent legal advice. In this chapter we noted in
particular the legal aid that is provided to complainants in NSW so that they are
supported and represented in SACP matters. We pursue independent legal advice
and representation and representation in Chapter 8 where we make a provisional
proposal that complainants should have a right to be heard (and access to legal
representation) on applications relating to their personal records, and be provided with
legal advice about their entitlements.
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Chapter 4: Sexual behaviour evidence

INTRODUCTION

41

4.2

4.3

One tangible way in which the myths and misconceptions explored in Chapter 2 can
manifest in sexual offence proceedings is through the use of sexual behaviour
evidence.! Sexual behaviour evidence (“SBE”) has the potential to be highly
prejudicial against the complainant. It may be used in trials to evoke and reinforce
what have become known as the “twin myths”, as Lord Steyn explained in A (No 2):

it has to be acknowledged that in the criminal courts of our country, as in others,
outmoded beliefs about women and sexual matters lingered on. In recent Canadian
jurisprudence they have been described as the discredited twin myths, viz “that
unchaste women were more likely to consent to intercourse and in any event, were
less worthy of belief”: R v Seaboyer? ... per McLachlin J. Such generalised,
stereotyped and unfounded prejudices ought to have no place in our legal system.
But even in the very recent past such defensive strategies were habitually
employed. It resulted in an absurdly low conviction rate in rape cases. It also inflicted
unacceptable humiliation on complainants in rap